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YBoaHa pey

[TomrToBaHU YU TAOLH,

[IpescTaB/baMo BaM UeTBPTY CBECKY HAYUHOT Yacomnrca 360pHUK pasoBa [IpaBHor
dakynrteray Humy 3a 2022. roguHy. Y oBoM 6pojy cajip>kaHU Cy OPUTMHATHU U
nperJie/lHU HayYHHU paJloBU UMje Cy TeMe U3 Hay4YHe 06J1acTy rpahaHCcKor, paJiHOT
Y TPrOBUHCKOT IIpaBa, ca NoceOHUM HarJlaCKOM Ha yTU1aj TaHJeMuje y 061acTH
KPUBUYHOT U colMjasiHor npaBa. Caap:xaj 6poja o6oraheH je jeJHUM O6MMHUM
UCTPa)KMBambeM CUCTEMCKOT JieJloBalba YUeCHHUKa y o6pa3oBawy Ha [IpaBHOM
dakyatety y Humy y ycjioBUMa naHzeMuje KaJa je npolec y NOTIYHOCTH
peasiM30BaH Iy TeM OHJIAjH HAcTaBe.

[J1TaBHU ¥ 0/ATOBOPHH YPEAHUK,

[Ipod. np Upena [lejuh

Y Humy, mapT, 2023.
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Editor’s Introductory Note

Dear Readers,

In this issue of the Collection of Papers of the Law Faculty, University of Ni$
(97/2022), we present the fourth volume of our scientific journal for the year
2022. This issue contains original scientific papers and review articles on a
range of topics in the scientific field of civil law, labor law and commercial law,
with special emphasis on the impact of the COVID-19 pandemic in the field of
criminal law and social law. The thematic framework of this issue is broadened
by an extensive research on the systemic agency of participants in legal educa-
tion at the Faculty of Law in Nis in the circumstances of the COVID-19 pandemic,
when the educational process was fully organized online.

Editor-in-Chief,
Prof. Irena Peji¢, LL.D.

Nis, March 2023
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. OPHUTMHAJIHU HAYYHH PA/|
Ap Mupocaas Jlasuh, 10.5937 /2rpfn1-41190
PedosHu npogpecop,
IIpasHu ¢pakyamem, YHueepsumem y Huwiy

Peny6auka Cpbuja
UDK: 347.466(497.11)

Pad npumseen: 15.11.2022.
Pad npuxsahen: 02.12.2022.

3ABPAIGEHE K/IAY3YJ/IE - OIIPABJJAHO U HEOIIPAB/JAHO
- Y CPIICKOM ,,BE3/IP’ KABHHCKOM“ 3A/1I0?KHOM IIPABY™

Ancmpakm: Pad ce 6asu 3a6parbeHUM KJjdy3y/aama Kod yz2oeopd O
Kpedumy. Xunomeka u HO8U 061uyU 6e30pAHCABUHCKO2 3a/1a2atba, nonym
3a/102e HA NOKPEMHUM cmM8apuMa u npasumd, He ancopoyjy opicasuHy
npedmema 3a.10ze. To omozyhaga 8.1acHUKYy 3a/103ceHe cmaapu — 3a/10HCHOM
dysmcHUKY ynompe6y cmeapu u npubuparbe ns10doed, Wmo 01axKuasa
omnaamy Kpeduma. 3a/03cHU hogepuoyu cy 3awmuheHu 3aKOHOM
yCcmaHos/beHUM 06a8e3aMda 8/1ACHUKA HA Yy8arbe 3a/10%4ceHe cmaapu U
odpacasatrbe beHe epedHocmu. Unak, 3a10%CHU nogepuoyu, Kao y2080pHa
CMpAaHa y eKOHOMCKU Npusu/1e208aHOM NoJ0xcajy — dasaoyu kpeduma,
Hamehy eKOHOMCKU 3a8UCHOj cmpaHuU — QYHCHUKY, KA0 KOPUCHUKY Kpeduma,
00HOCHO 3a/104CHOM JyJHCHUKY, omedxcasajyhe yeogopHe kaay3ye. 3aKOHOM
ce 3abparyje yeogaparbe o0peheHux Kaay3yaa, aau mo Huje d080/6HO, na
u cydosu, no 3axmeasy 3a/104CHO2 QYHCHUKA, poyersyjy donyuimeHocm
nojeduHux y2080pHUX KAAY3YAa U NOHUWMABAJY UX YKOAUKO CY NPOMUBHe
HaueJly cagecCHOCMU U NOWmMerd U/au NPUMEHOM NpUHyuUna argumentum
a contrarioy o0Hocy Ha osiauwhersa 81acHuKa 3a10ceHe cmeapu. Cydosu
Kopucme UHCmumym deAUMUYHe HUWMAagocmu mako da y2osop o kpedumy
U 3a103U 8axcu 6e3 NOHUWMeHe KAdy3ye.

KayuHe peuu: 6e30picasuHcka 3a102a, pe2ucmposand 341024, XUnomexa,
3abparbeHe Kaay3sy/e, 0eAUMUYHA HUWMAagocm.

"lazicmir@yahoo.com

" Paj je pe3yaTaT MCTpa)kMBama N0 YroBOpYy O peajin3anuju U GUHAHCUDAY
Hay4yHoucTpakuBaykor pajga HUO y 2022 rogunu, eBujieHIiMoHH 6poj 451-03-68/2022-
14/200120.

" Paji je caomnuITeH Ha HAyYHOM CKyTy ,0ATOBOPHOCT ¥ IPABHOM U JPYIITBEHOM KOHTEKCTY",
oAp>kaHoM Ha [IpaBHOM dakysnTeTy YHUBep3uTeTa y Humy maja 2022 ronuHe.
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1. Kome cy 3alITUTHe KJIay3yJie HAMEemheHe

,be3p>;kaBUHCKA" 3aJ/I0Ta je 3ajeiHUYKH HA3MB 3a BUIlIe 3aJI0°)KHUX [1paBa Koja
HacTajy YIHUCOM y oAroBapajyhu perucrap, oAHOCHO 6e3 peHoca Jip>KaBUHe
Ha 3aJI0’KHOT NOBepHuola. ¥ CPICKOM NpaBy /iBa Haj3acTyIl/beHHja 06JIMKa
6e3/1p>KaBUHCKOr 3aJjiarama (3a BbUX Ce OBaj N0jaM KOPUCTH y pafy) Ccy:
XUIIOTeKa Ha HeIIOKpeTHUM CTBaprMa U 3a/iora Ha OKPeTHUM CTBapuMa U
npaBuMa (T3B. perUCTpPOBaHa MJIM perucrapcka 3asjora).! tbhuxoBa ocHoBHa
KapaKTepUCTHKA je 3a/1arame CTBapu 6e3 peHoca JipkaBHHe, LITO 1060./blIaBa
MI0JI0Kaj 3aJI0’KHOT AYKHHUKA?, aJIM ¥ 3aXTeBa J0AAaTHO OCUTYpakbe M0JI0XkKaja
3aJi0kHor noBepuola (bpankos, 2016: 66). Pagu ce o peaJlJHUM CpeACTBUMA
06e36ehera, HACYNpPOT IUYHUM?.

[IpUHIUIN KanuTaJUCTUYKOT NpUBpehUBakba NOYMBAjy HA IepMaHEHTHO]
MoTpeOH 3a UHBECTHUIIMjaMa U KpeJlMTHPabeM, TaKo Jla HoBal, 06e36eheH
nyTeM KpeJUTHPaa, OJHOCHO KPEJUT MOCTaje jelaH o] HajTPa’keHUjux 1
HAjCKyI/bUX 6aHKAPCKUX NPOU3BOAa. XUIIOTEKApHU KpeAUuT oMoryhaga za
Cce MOXe TPOLIUTHU He caMo ocTBapeHa, Beh v ouekuBaHa (6yayha) 3apaja
(MapkoBuh, XunotekapHo npaBo, 1911: 172). PeructpoBaHa 3aJjiora je
aHyJIMpaJia HeIoOCTaTKe KJACHYHe Py4He 3aJiore ¥ MPUOJIMIKUIIA Ce 3HAYajy
XUINOTEKApPHUX KpeJUTa aKTUBUPAkEM UMOBHUHCKUX NMPaBa Ha NOKPETHUM
cTBapuMa. /loHolemeM 3aK0oHa 0 3aJI0’KHOM NpaBy HAa MOKPETHUM CTBapUMa
Y paByMMa ynucaHuM y peructap* (y JasbeM tekcty: 3311), a3aTuM U 3aKoHa 0
xunotenu’ (y gamem tekcty: 3X), Peny6srika Cp6uja je cTBOpHJIA IPELYCI0BE
3a 6e3/]p>KaBUHCKO 3aJ1arakbe CTBApU U MpaBsa.

1 CBakako, oCToje U ApyTHu 06K M 6e3p)KaBUHCKOT 3ajarawa. Hiop. duayuujapHo
06e36eheme noTpaXkuBama, ajau nouto y Peny6aunuu Cp6uju HUje peryancaHo 3aKOHOM,
MMa Mamy NIPUMEHY y IPaKCH.

2 bBeszapaBUHCKHU 06JIMIM 3aJI0Te, IOIITO He ancopbyjy oBaamherme Ap>KaBUHe IpeMeTa
3aJsiore, omoryhaBajy BJacHUKY ynoTpe6y cTBapH, NpubHpare MJ0/J0Ba U 0JaKIIaBajy
pacnoJsiarame.

3 Y npaBHOj JOKTPUHM IOCTOjH, TOpeJ [oJesie Ha IMYHA U peaJsiHa CpeJcTBa 06e36ehema, 1
CXBaTake 0 Pa3JIMKOBamY: Cpe/icTaBa 06e36ehema moTpaxuBama, yuja je pyHKIMja noceGHa
WJIM JoJaTHA MOryhHOCT HaMUpela NOBEepHoLa U yMakbehe PU3UKa HHCOJIBEHTHOCTH
JYKHHUKa, ¥ CpeJicTaBa yuBpluhema Koja cJ1yKe Jja 6U ce CTpaHKe ,HaBeJle ja TAaYHO U3BpIle
CBOjy 06aBe3y", Kao IITO je yroBopHa Ka3Ha uju kamnapa (I'amc, YBox y rpahancko npaso,
2007: 208; Xubep-KuskoBuh, O6e36eheme u yuBpirhemwe norpaxubama 2015: 18).

4 Ca.rnacuuk PC, 6p.57/2003,61/2005,64/2006 - ucnp.,99/2011. fip.3akoun u 31/2019.

5 Cua. rinacHuk PC, 6p. 115/2005 u 60/2015. 3ak0oH 0 XUNOTELH Ce IpUMemYje of 25.
¢debpyapa 2006, ocMM aKo ce yTOBOpPHE CTPaHE CIIopa3yMejy Jia ce IpUMemyje U Ha paHHuje
3aCHOBaHe XUNOTeKe (4. 64).
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3aJI0’KHU IOBEPUOLU peryarucameM 6e3/ipKaBUHCKe 3aJioTe J06ujajy epuKacHO
cpeZicTBO 06e36eherma MoTpaXKMBama, KaKo y MOrJie/ly CHTYPHOCTH HallJaTe,
TaKo U y norJjiely 6p3e u jeqHocTaBHe HanusaTte (Jlasuh, 2009: 65). 3aTo je
3aKOHMMa 0 6e3/JpKaBUHCKHUM 06JIMLMMa 3aJ10Te, IopeJ TpaJJuL{MoHa e CYACKe
npojaje npejMeTa XUIOTEKe y U3BPIIHOM NNOCTYNKY, JONYILITEHA U BAaHCY/ICKa
npoJiaja paju MojeJHOCTaB/beHba NOCTYIKA peaJsiM3aluje oBJallihema
HaMUpewa.

HensBecHocT 6yayhe 3apafie, Tj. HECUTYPHOCT NPUJMBA NPUXOAA, Kao U
HeU3BECHOCT O4yBaka BpeJJHOCTH CTBAPH, CTBapa KO/, 3aJI0KHOT I0BepHoLa
HellOBepeme U NoTpeby Jla CTaIHO N060JbIlIaBa CBOjy MO3UIIUjy, YaK U MUMO
3aKOHCKHMX rapaHliyja. 3aKOHU KOjU pery/uily 6e3Ap>KaBUHCKe O0JIMKe
3aJsiore npejaBubajy o6aBese 3a/10KHOT AYKHUKA paJyd 04yBamka BPeJHOCTH
3aJ10’KeHe CTBapH U oZpeheHa oBsauthewa 3a/10XKHOT IOBEPUOLA Y CAYYajy
IbMXOBOT HElOLITOBaka. Tako, XMIOTeKapHU NoBepuJial, MMa IPaBo /la 3aXTeBa
3abpaHy ojpebeHor noHamama BJACHUKA; TPABO MPUCTYHA HETOKPETHOCTHU
paZiy KOHTpOJIe O/ip>KaBama CTBapu 6e3 0631pa Ko ce y B0j HaJlas! (BJIacHUK,
3aKynal, IJIOAOY>KUBaJal, U Ap.); NpyXamwe A0JAaTHOT 06e36ehema; na u
HaIJIaTy LeJIOKYITHOT IT0OTpaKMBama Ipe gocnesocTu.® Kox peructpoBaHe
3aJ10Te, 3aJ10r0/jaBall je y>KaH Jja uyBa IpeJiMeT 3aJI0KHOT [IpaBa ca NaXKkbOoM
fo6por foMahrHa, 0JHOCHO A06GPOT NPUBPeHHUKA U [la OJipXKaBa 3aJI0KeHy
CTBap y UCIPAaBHOM CTamy, a YTOBOPOM O 3aJI03U Ce MOXe MpPeJBUAETU U
ob6aBe3a ocUT'ypama 3aJjloxKeHe CTBAapy 0J] yoOudajeHUX pU3MKa IITeTe 3a Ty
BpPCTY CcTBapu’.

Mako 3ay10)kHU NOBepHUJIal] MUMa OBJalIhewma y CJay4ajy [ia BJaCHUK CBOjUM
pajmaMa yMamwyje BpeJHOCT peaMeTa 3aJ0re, HOBUje IPaBo Ce CBe BHUILE
cycpehe ca nmokymajuMa mupema YrOBOPHUX KJay3yJa KOjuUMa Ce BJACHUKY
OrpaHMYaBa UJIH UCK/bYUYyje HEKO 0/ CBOjUHCKUX OBJIallhera 0K Tpaje 3aj0ra.
[ToBepuo1u cBojy noBJsamrtheHy MO3UIHjy Ka0 EKOHOMCKH ,jade” yroBopHe
CTpaHe KOpHUCTE Ja A0JAaTHO, YeCTO HeNOTPeOHO U IUTETHO IO UHTEepece
3aJI0’KHOT JYKHHKA, M0060JbIIAjy CBOj MPaBHU I10JI0XKaj. TUMe ce MOTUPY
npeAHOCTH 6e3JpKaBUHCKUX 3aJjora. [[paBHa jeJHAKOCT yrOBOPHUX CTpaHa
je cpa3MepHO Mawa GaKTHUYKO] HejeJHAKOCTH JIYKHUKA — KOPUCHUKA KpeauTa
y OZJHOCY Ha II0BepHoLa — JaBaolja KpeAuTa. 3aTO je HEONXOLHO NpeJBULETH
IITO BUIIlE MPAaBHUX IPAaBUJIA KOja IITHUTE M0JI0XKaj Y>KHUKA ¥ $pa3u 3aCHUBAbA
MOBEPUJIAYKO-AY>KHUYKOT U 3aJI03KHO-TIPABHOT 0ZJHOCA.

6 Y. 15 v 4s. 18 3aKoHa 0 XMIIOTEIH.

7 Y. 18 n 4. 19 3akoHa 0 3aJ10KHOM IIpaBy Ha IOKPETHUM CTBapyMMa U IpaBUMa yIUCAaHUM
y perucrap.
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[lopes 3ak0OHOM 3a06pameHUX KJIay3yJia, 4eCTO je HEONXOAHA U UHTePBEeHIIuja
CyZl0Ba pa/iy IPOLieHe ONPaBJAaHOCTH U JONYITEHOCTH N0je JUHUX KJay3yJa.
[Ipu ToMe, Cyl0BU ce He OrpaHMYaBajy caMo Ha U3pPUYUTe 3aKOHCKe 3abpaHe,
Beh Mory 1 Tpeba fja npoLewyjy U Iiu/b IPaBHUX HOPMU O 32J103H, IOLITOBAakbe
HayeJla CaBeCHOCTH U NOLITeHha y YTOBOPHUM OJJHOCHMA, [1a U CBPCUCXOAHOCT
NOjeIMHUX KJIay3yJ/ia — CPa3MepHOCT KOPUCHOCTH 3a 3aJI0KHOT [T0OBEepHUoLa U
IITEeTHOCTH 3a 3aJI0KHOT AYyXHHUKa. Pasiu ce o yroBopHUM ofipebaMa Koje
HHCY U3PUYUTO 3abpameHe 3aKOHOM, a/ii Cy OTeXaBajyhe 3a XUIIOTeKapHOT
AYKHHUKa M 4eCTO CyBUIIHE, NIa CYJ, NpOLiehyje BUX0BY BaX>KHOCT 110 3aXTeBY
BJIACHUKA.

Y perysivcamy perucTpoBaHe 3aJjiore je ,6aHKapCcKu JIO6U“ OTULIA0 KOpaK
JlaJbe U M3/1ejCTBOBA0 yBohemwe 3akoHCKe MoryhHOCTH yroBapamwa ogpeheHunx
KJIay3yJla Koje Cy KOJ, XUIIOTeKe 3abparmeHe, ILITO je OHeMOTryYhuI0 OA/yKy
CyZl0Ba O IporJallewy AeJUMUYHe HUIITAaBOCTH, Na heMo ce u kuMe 6aBUTH.
Y paay hemo Hajnpe aHaIM3KWpPaTH U3PUUNTO 3aKOHOM 3abparbeHe KJay3yJie,
3aTUM OCTaJje KJjay3yJie Koje ce MojaBJbyjy y NpaBHOj MPAaKCH YyTOBOPHOT
3aJI0KHOT NIpaBa, a yKpaTko heMo yka3aTu U Ha ocebaH acnekT 3allTUTE
3aJI0’KHUX NOBepHUJIalla Kao noTpoulaya 6aHKapCKUX KpearuTa U KOPUCHUKA
dUHAHCUjCKUX yCcayTa.

2.3aKoHOM 3a6pal-be1-le KJjiay3yJjie KoJ 663,}.1p)KaBI/IHCKI/IX 3aJjiora

KpusaTtuna ,y peny orpoB” (in cauda venenum) Haj60Jbe OCHMKaBa [JI€jCTBO
T3B. 6€3/Ip>KaBUHCKOT 3aJI03KHOT IpaBa, y CMUCJY Ja je CYyLUITHHA 3aJI0KHOT
ontepeheway ¢pasu HaMHUperba AOCIeNOT a HeMCITaheHOT MOTPaXKUBamwka, d HE Y
npeTxo/HOj dasu (IPBOGHUTHO BPIIU CAaMO IICUXOJIOLIKY NPUTHUCAK HAa AYKHUKA
Jla pepoBHO oTnuahyje nyr). PeructpoBaHa 3aJiora 1 XMIOTEKA rapaHTyjy
3aJI0’)kHOM TMOBEPUOLY YCJOBHO OBJallherwe npojaje Tyhe 3a/10KeHe cTBapU
paZiy HamJaTe NOTPa)KMBakma, a UCTOBPEMEHO He HCKJ/bY4yjy oBJyaumheme
pacnoJiaramka BJACHUKA 3aJI0KEHOM CTBapu ca TepeToM 3aJiore Kao
aKIeCOPHUM NPaBOM. 3aTO je HEMPUXBAT/bUBO U IPOTHUBHO MPUPO/AH 32JI0XKHOT
paBa Hecpa3MepHO onTepehere 3aJI03KHOT AYKHUKA JOK peJJOBHO U3MHUpYje
Jlyroeame (paTe KkpeguTa). TUM Ipe, ITO je oBalIhele HAMUpPeHa NojavyaHo
oBJsaltheweM ciejoBamba U OBIalIhemheM IPBEHCTBA.

YroBopHa cs1060/a je GaKTUYKHU MO/JI0’KHA HAMETaY YCJI0Ba EKOHOMCKHU
cJabujoj CTpaHH, a TO je AYXHUK Yy KpPeJUTHOM oJHOcy. HempaBuuHe
YTOBOpPHeE o/ipe/ioe MOTy 6UTH HAMETHYTE KaKO Y 06JIMTalluOHOM OJHOCY KO/I
yroBapamwa KpeauTa (BaJlyTHe KJjay3yJie, IPOMeH/bUBA KaMaTa U CJI.), TAKO
Y y CTBAapHOIPABHOM OJIHOCY KO/l yroBapamwa 6e3/ipKaBuHCKe 3aJjore. OBa
JiIBa 0/1HOCA, 0 NMPAaBUJIY, HACTAjy UCTOBPEMEHO U Mel)ycOOHO cy yCJIoB/beHa.
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O6JiMralMoHM OJTHOC Kao IVIaBHHU je ratio HacTaHKa 3aJIOXKHOT 0JlHOCA Kao
aKI[eCOPHOT, aJId KpeAUTHpama He OU GUJIO 1a HEMa 3aJI03KHOT 06e36ehemba.
HaMmeTame yroBOpHUX OZipeJiOU ce JielllaBa, MaJTeHe UCTOBPEMEHO, KaKo Y
KpeaAuTHOM — O6JII/IFaL[I/IOHOM, TAKO Uy 3aJIOXKHOM — CTBAPHOM IPABHOM O HOCY.

3aKoHOM 0 XUINOTelM npejBUDEHO je Ja cy HULITABe oJpende y yroBopy
0 XUIIOTelM Ha OCHOBY KoOra, ako AyT He 6yJe ucnjaaheH o gocnesnoctu: ,1)
NOBepHUJIal] MOKe Jja IPo/Ja HEMOKPETHOCT CYNIPOTHO o/ipei6aMa OBOT 3aKOHa;
2) HENMOKPETHOCT 10 HeoJpeheHoj Uan yHanpes oapeheHoj neHu npesasu
y CBOjUHY NoBepuona Uau Tpeher suua. Humrasa je ofpenba yrosopa o
XUIIOTEL U Ha OCHOBY KOje NMoBepuJIal, UMa NpaBo Ja ynoTpebbaBa NpeiMeT
XUIIOTEKE, OJHOCHO Jia MpubHpa IJ0J0Be Koje Jaje MpeAMeT XUIOTEKe.
HumraBaje ogpes6a yropopa o XUIOTELU Ha OCHOBY KOje BJJACHUK He MO>Ke /1a
OTyP)I/I npeaMeT XUIOTEeKe UJIU a I'a OIITEPETU XUIIOTEKOM Y KOPHUCT L[OLIHI/IjEI‘
nosepuomna“s,

3akoHCKe 3a6paHe ce 0/lHOCE Ha iarpaHTHe MOBPe/ie yrOBOPHE c1060/ie KOjUM
ce y’KHUKY NPUJIMKOM y3UMatba KPeMTa, Kao EKOHOMCKH 3aBUCHOj CTPaHHU, O]
noBepuoLa HaMmehy 1o kera HeroBoJbHe yrOBOPHe oApeoe. [lopes HaBeleHUX
n3 3X, Heke 3abpameHe KJiay3yJie I0CToje y APYTrUM 3aKOHHMMA, 2 0 HEKUM
CYJI0OBY OJ|J1y4yjy IPUMEHOM NMPUHIUIA argumentum a contrario y oJHOCY Ha
npu3HaTa oBJanrhema.

Hajnpe hemo aHa/iu3upaTH 3aKOHOM 3abpameHe Kjay3yJie KoJ perucTpoBaHe
3aJi0Te ¥ KOJ, XUIIOTeKe. UHTepecaHTHO je Jja ce NojelMHA 3aKOHCKA pellemha

pasJIuKYyjy.

2.1. 3a6paHa y2oeaparba npodaje HA HAYUH KOju HUje y cK/1ady ca 3aKOHOM

Hauesio odunmjestHoCTH 3axTeBa Jla Ce XUIOTEKA peasM3yje Ha 3aKOHOM
npe/iBuleH HA4YMH, IITO 3HAYH /Ia 3aJI0’KHOM [IOBEPHOLY CTOje Ha pacloaramwy
WJIM CYZCKa MPO/iaja 3aJI0’KeHe CTBApH M0 NMPaBUJIMMa U3BPIIHOT MOCTYIKa’,
WJIM yTOBOpPeHa BaHCY/CKa y CKJIaJy ca 3aKOHCKUM pelewmnMa. OBa ogpe6a
IWITUTHU Jy>KHUKA 0J] HECABECHOT MOBEPUOL[A KOjU MOKe /ia OKYIlIa Jla yTOBOpHU
Npo/iajy HemoCpeHOM IOr0{60M UJTH Ha PYTH 110jeJHOCTaB/beHU HAYMH KOjU
HUje npe/iBUDeH 3aKOHOM, IITO GH I0BEJIO /10 YTPOXKaBakkha HHTEPeCa 3aJI0XKHOT
JYKHHUKa.

HauesnHo, oBa 3abpaHa mnpefBubeHa 3aKOHOM O XHMIIOTELM BaXXH MU 3a
peructTpoBaHy 3aJiory 3a ¢pusnuka Jiuia. Unak, 3aKOHOM O perucTpoBaHOj
3aJI103H je JaT MOBOJbHU)U M0JI0KAj IPUBPEJHUM CybjeKTHUMa (IpUBpeHO

8 Yu. 13 3aKoHa 0 XMIOTEIH.
9 3akoH o U3BpIIEHY U 06e36ehemy,,Ci. rimacuuk PCY, 6p.31/2011199/2011 - Ap. 3aKOH.
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JPYLITBO, MPeAY3eTHUK U ZIPYyTo GU3UYKO JIUIE KOje Y BUly 3aHUMama 06aBJ/ba
NpPUBPEAHY JeJaTHOCT — JIKIa Koja ce mpodecHoHa HO 6aBe TPUBPELHOM
JenatHouihy). Kog peructpoBaHe 3aJiore, ako je 3aj0roiaBal NpuBpeaHU
cy06jeKT, yTOBOPOM O 3aJ103U MOXKe Ce NpeBUAETH Jia 3aJI0’KHU MOBepuUalj
¥Ma paBo a npeaMeT 3aJI03KHOT TpaBa Mpo/ia Ha BAaHCY/CKOj jaBHOj Mpo/aju
aKoO HeroBo NMOTpaXKMBake He 6ye HaMUpeHo o gocrnesocTy. CtaBoM 2 je
npezBuheHo Ja Kajja ,npeJMeT 3aJ10KHOT IpaBa UMa TPXKUIIHY UK 6ep3aHCKY
LleHy, yTOBOPOM O 3aJI03U MOXe Ce MpeJBUAETH Jia 3a/10°KHU NOBepUJIal, uMa
MpaBo Ja ra npo/ia Mo Toj lieH!, UJIU [a ra o Toj IieHH 3aJpKu 3a cede ™,

BaHcy/icka mpo/iaja je nmperyM3Ho peryyircaHa 3aKOHUMa 0 6e3/Ip>KaBUHCKOM
3aJI0KHOM IPaBy ca I[MJ/bEM Jla BOJH padyyHa 0 MHTepecuMa AYy>KHHKA U /ia ce
CIIpeyH Mpo/iaja UCIO/| TPXKHUILIHE BPEJHOCTH, a yTOBapakhe 0/[CTyNakha 61 6UJI0
HEe3aKOHUTO U Ha IITETY BJACHUKA.

2.2. 3a6paHa Kaay3yse o UCK./bydery omyhera 3a10xceHe cmeapu

Oppenba fa XMNIOTEKAPHU JY>KHUK He MOXe Jla OTyhU npeJMeT XUIOTeKe
JIOK Tpaje 3aJiora je HeonymTeHa. KoHnenTt 6e3/p>KaBUHCKe 3aJI0Te je CBOjy
IpeJHOCT 3aCHOBAO HAa MOT'YhHOCTH Ay>KHHUKaA Jla CBOjy CTBAap KOPUCTH paju
JIaKIle OTIJIaTe AyTa, aJd U MOryhHOCTH Ja je oTyhu npe oTmjate KpeauTa.
CHUrypHOCT 3aJI03KHOT NoBepuolLa je o6e36eheHa ynucoM y jaBHU perucrap u
oBJsialrhewmeM ciefioBama npeaMera xunoreke. OTyhemwe cTBapu HU Ha KOjU
HauMuH He cipevyaBa MOr'yhHOCT peaJjiM3aliyje XUIOTEKe NPOJAjoM CTBApU U
HaIllJIaTOM MOTpa)KuBama.!!

MebyTuM, 3aKOHOAABAI] je KOJ, PerMCTPOBaHe 3aJI0Te HallpaBHO HU3y3eTakK.
3aK0HOM je momyliTeHa MOTYhHOCT Zia ce KoJ, 3aJlarakha MOKPETHUX CTBApU
Y [IpaBa YIIKMCOM Yy perucTap, yroBopH Ja 3ajorojasal] HemMa IpaBo oTyhema
npeaMeTa 3asore!?, CMaTpaMo Jia je oBakBa oapeaba HenmoTpeGHa U J1a he
JIOBECTHU JI0 HbeHe YeCTe MPUMeHe Y MPAaKCH HaMeTHYTOM BOJbOM 3aJI0KHOT
MOBepuoNa, ITo he HEMOTPEOGHO OTEXKATH MPABHHU [10J102Kaj BJIACHUKA 3aJI0’KEHE
CcTBap. YIIUC peruCTPOBaHe 3aJI0Te, Kao U KO/, XUIIOTEKE, CBOjUM NYOJULUTETOM
o6e36ebhyje gejcTBo mpema Tpehum suuMa 6e3 063upa Ha YUHEHUILY Ja je

10 Yua. 27, cT. 1 1 2 3aKoHa 0 3aJI0KHOM IIpaBy Ha NOKPEeTHUM CTBapuMa U NpaBUMa
YINHCaHUM y perucrap.

11 Taxoje§1136 BGBn 4. 1290 I'pukor rpahanckor 3akoHuKa npeABrheHo fa cy , HUIITaBH
criopa3yMH KojuMa ce BJJaCHUK 06aBe3yje fia Hehe oTyhUTH 3a/102KeHy CTBap UJIM ia je Hehe
ONTEPETUTH APYTUM CTBAPHUM IpaBUMa“.

12 Y. 24 3aKoHa 0 3aJI0’)KHOM IIpaBy Ha IOKPETHUM CTBAapUMa U IIpaBUMa YIIUCAHUM Y
perucTap.
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NpPOMeT NOKPETHHUX CTBAPU OPKU U jeJHOCTABHU]H, T€ /1 je TeXKe peasn30BaTu
oBJlaltheme ce0Bamka 3aJ10KeHe CTBapH.

Hekana u usBpmiHM opraHu Peny6snke Cpbuje JonpuHOCE HACTAHKY
HeJl03BOJbeHUX KJay3yJa. Tako, Biaazga PC, [IporpamoM 3a cTaMbeHy U3rpajiby,
HaMeTaJa je 06aBe3y 6aHIM Jla y CBaKH [10jeJMHA4YaH YTOBOP 0 KpeJUTYy YHece
U oApenbe o 3a6paHu oTyhewa HEKpeTHHHE y NPBUX NEeT roJjUHa OTIJIaTe
KpeJiuTa, 32 HENIOKPEeTHOCTH 4YMja ce KYNOBUHA KpeJUTHPaA U3 CpeJicTaBa
6aHke u 6yneta PC, 10 koHaYHe OTIIJIaTe KPeAUTA U JIOK je XUIIOTeKa IpBOT
pesa ycTaHOBJ/beHA y KOpUCT 6aHke U PC.'3 Mako ce 0BUM 3KeJiesia CIPEYUTHU
3JI0ynoTpeba Ko kopulthewa cpecTaBa U3 oBor GoH/a, cMaTpaMo Ja je To
TpebaJsio yYUHUTH 6e3 3abpaHe pacnoJsarawa. OBO je HEeLleJMCX0/AHO pellethe
jep je mpojiaja XMNOTeKOBaHe HENIOKPETHOCTU HeKa/ja je JUHU HAauuH Jja Ay KHUK
Npo/a HEMOKPETHOCT M NpeBpPeMEHO OTNJATH AYT y nesaocTtu. llltaBume,
CMaTpaMo UX HULITABUM KJay3yJaMa, jep ce N0A3aKOHCKUM aKTOM He MOXe
MeHaTH 3aKOHOM YCTaHOBJbeHA CaJpXKHUHA 3aJ0re.

2.3.IIpeHocC cBOjUHE 3a/10)K€He CTBapu
NnoBepuoILy 6e3 HaKHajAe BpeJHOCTH

3aKoHOM je 3abpameHa, 0OJHOCHO NMporJallieHa HUIITaBOM, oipe/Ji0a KojoM ce
npezaBuba 1a y cay4ajy Jolbe AYKHUKA, IpeAMeT 3aJI0Te [peJia3u y CBOjUHY
3aJI0’KHOT NoBepHrola 6e3 HaKHa/Jie BpeJHOCTHU 3aJI0’KHOM J1Y>KHUKY. OBoO je
MpeHOoC CBOjUHe 6e3 0631Mpa Ha BpeJHOCT CTBAapU M BUCUHY HercniaheHor ayra
y MOMEHTY JIOLiibe J1Y>KHUKA, OJHOCHO 6Ge3 o6aBe3e yTBphUBamwa U UcaTe
pasJiMKe y [leHU JlocalalllibeM BJacHUKY. OBakBa KJiay3yJia je 3abpakheHa ol
y PUMCKOM IpaBy, a IO3HAaTa je Kao KOMUCOpHa KJay3ysa (lex commissorio)
KOja BOJIM TYOUTKY CBOjHHE Ha 3aJI0KE€HOj CTBapH 6e3 HaKHa/e.

Pa3Jio3u TpagunroHase!* HUIITaBOCTH KOMUCOPHE KJay3yJie cy 6pojuu: Beh
y $a3u HacTaHKa 3aJiore BpeJHOCT 3aJI0’KeHe CTBapH je yobuvajeHo Beha of
HM3HOCAa OCUTYpaHOr Ayra (ocJ0BHA NpaBuJa GUHAHCUjCKUX UHCTUTYLIH]ja
3axTeBajy Behy BpeJHOCT npeaMeTa 3aJsore 3a 25% o yak 50% usHoca
KpeAuTa); Yy MOMEHTY JIOLIbe Y>)KHUKA, 0JJHOCHO IPeH0ca CBOjUHE Ha CTBapH,
Jleo ayra je yo6udajeHo Beh ornsiaheH, Tako Jia je Hecpa3Mepa BpeHOCTHU

13 TIlporpam Buage PCu HaumonasiHe kopnopanuje 3a ocurypame kpeaurta oz 23. jyaa 2007,
http://srbija.bazanekretnina.com/Nacionalna_korporacija_za_osiguranje_stambenih_
kredita_1/Program_Vlade_Republike_Srbije.html

14 Y puMckoM mpaBy je oBa KJiay3yJia 3abpameHa 360T ,CBUPENOCTH NMOCTAeJUIA KOje je
MpOU3BO/IMJIa IpeMa 3aJI0’)KHOM AYKHUKY " (imp. Constantis A.ad. populum, god. 326 - C. 8,
343). Lex commissoria je 6usia 3a6pameHa § 843. kao 1 4J1. 214, cT. 2 Cprckor rpahaHckor
3aKOHMKA; Kao U 4J1. 190 Oniurer MMOBUHCKOT 3aKOHUKa 3a KmwaxxeBuny LlpHy ['opy 13 1888.
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cTBapu U Ayra nosehaHa; yroBapakbe KOMHUCOpPHE KJay3yJie KOPpUCTUJIO 61
CaMo NMPBOM XUIIOTEKAPHOM MOBEPHOILLY, IITO O NPAaKTUYHO OHeMoryhaBaJio
BUIIECTPYKO 3aJlarakmbe UCTe CTBAPU U paHTUpae XUIIOTEKE.

3abpaHa yroBapamwa KOMHUCOpPHE KJay3yJie je onuiTenpuxBaheHay caBpeMeHOM
npaBy.'® YroBapathe KOMUCOpHE KJiay3yJie je 3a6parbeHo CaMo 0 MOMeHTa
JlOCIIeJIOCTH TNOTpaKuBawa o6e3beheHor 3asorom. Ilocse pocmesiocTu
MOTpakuBakba MOXKe Ce CJ0060JHO YyrOBOPUTH MPEHOC CBOjUHE YMECTO
HCNYHema ako TO HUje Ha IITeTy Tpehux Jiula, jep BUllle HeMa oTpebe 3a
3alITUTOM AY>XHUKA 0/ OBe oJpesibe. 3aKOHOM O PErMCTPOBAHOj 3aJ103H je
npeaBubheHo Jja ce He MOXKe NpeJBUJETH Ja ce peAMeT 3aJ10Te 3aAPKU Y
KOPHUCT 3aJI0r0/jaB1ia KOju je GU3HUUKO JIMILE K yTOBOP O 3a/103U 3aKJ/byuyje BaH
OKBUpa npuBpeiHe fesaTHoCcTH (4. 28 33I1). 3abpaHa oBe KJiay3yJie Tpeba aa
Ba)KH U 3a IpUBpeJIHE CY6jeKTe Kao 3aJ103KHe JYKHUKE.

2.4. IIpeHoc ceojuHe nosepuoyy no yHanped odpeheHoj yeHu

OBakBa oapezba npejBuba Ja y caydajy Aa AY>KHUK 3anajiHe Yy A0y ca
OTIJIATOM KpeJMTa, IoBepuJal, CTUYe NPaBO CBOjUHE HAa XUIIOTEKOBAHO]
CTBapH o yHanpe/j yTBpheHoj 1jeHu. [lo3HaTa je 1 Kao MapLiMjaHCKH NaKT
(patto Marciano)'. OB/ie ce, TpaKTU4HO, pa/ii O YCJOBHOj MPO/jaju peamMeTa
3aJiore 3aJ10’)KHOM ITIOBEPUOLLY 10 YHanpeJ oapeheHoj ueHu. Kog MapuujaHckor
MaKTa je ry6bUTaK 3a 3aJIOKHOT AY>KHUKA, HAU3TJIe[|, CpasMepaH AyTy, a
XUIIOTEKapHU MoBepuJall Kao Kynal uMa o6aBe3y caMo Ha UCILJIATY pa3JiuKe
Yy BPeJHOCTH CTBApHU M M3HOCA NOTpa)kuBamwa. C TOr IJieUIITA OHA JeJyje
3HATHO IpaBUYHHUje 07, KOMUCOPHE KJjay3y.Jie.

MebhyTuM, M03HATO je Jla MPUJIHUKOM o/ipehrBamba BPeTHOCTH XUIIOTEKOBaHe
CTBApH Y MOMEHTY 3aJIaraka BaXky HaJla3 BelllTaKa Kora aHrax<yje noBepuJail
- DaHKapCKH CTPYUkaK, [1a TO MOXKe JOBECTH Y MU Tae 06jeKTUBHOCT IIPOLEHE
Bpe/IHOCTHU 3aJI0’KeHe cTBapH. [ly>KHUK ce He MOKe YCIeIIHO CYyPOTCTABUTHU
yTBpheHoj BpeJHOCTH NpeaMeTa 3aJore. [lopes Tora, 4ak ¥ Ka/ja je mpoleHa
peaJiHa, U3UTPaBa ce OCHOBHA CBPXa KPeJAUTA U 3aJI0Te — /1a IY>KHUK CTEeKHE U
3a/Ip>KU CBOjUHY Ha HETIOKPETHOCTH, a He Jja u3ryou. [lopeJ Tora, moBepu.jarlj

15 Cl. 2083 ¢ppannyckor CC; Cl. 816. st. 2 i 894. mpBajuapckor ZGB; § 1229. Hemaukor BGB;
Cl. 1963 uranujauckor C.c. UTA.

16 OBa3zab6paHnaje 6usa npegBubheHa jou § 843 cT. 2 Cpuckor rpahaHCKOT 3aKOHHUKA KOjU
je ogpesnuo fa Hehe BaXKHUTH ,,IOGOYHH YTOBOP /ja TIOBEPUTEJb 3aJI0Ty 110 CBOjOj BOJ/bY MOXKe
3aHanpen oapeheHy neHy npogaTH, Uju 3a cebe 3aApKkaTu”. ONIITH UMOBUHCKH 3aKOHUK
3a lpHy ['opy HHUje U3PUYUTO peryarcao oBy 3abpaHy, ajid OHa NPOU3UJIA3U U3 OMIITUX
oapenou (4. 180, 181, 214). 3abpaHa MaplUjaHCKOT MMAKTa je 6UJIa caJip’kaHa U y 4. 69
jyrocysioBeHCKOT 3aKOHa 0 OCHOBaMa CBOjUHCKO IIpaBHUX OJlHOCA.
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64, 4aK ¥ KaJja UMa JIpyry MoryhHOCT HaMUpeHa Ayra, MOrao KOpUCTUTH OBY
yroBOpPEHY KJIAay3y1y Y $asu HaMHUpema.

3aKOHOM 0 perucTPOBaHOj 3aJ103U je NpeJiBUDEHO /1a ce He MOXKe NpeBUETH
Jla ce MpeIMET 3aJiore MpoJa Mo yHanpeJ oapeheHoj 1ieHu npemMa GU3NIKOM
JIULY Kao 3aJI0KHOM /1y>KHUKY KOjH YTOBOP O 3a/103U 3aKJ/byuyje BaH OKBUpa
NpuBpeJHe AejaTHOCTU. MehyTuM, oBa KJjaysyJa je JonyLITeHa Kaja je
3aJioroZiaBal; NIpuBpeHH Cy6jekaT,” To Takohe cMaTpaMo HeoNpaBAaHUM.

3akoHU 0 6e3/pKaBUHCKHM 3aJi0raMa Cy HaKOH JI0CIeIOCTH MOTPaKHMBakbha
JIONYCTHUJIM HaKHA/IHO MHUCMEHO yroBapame U KOMUCOPHE U MaplidjaHCKe
KJay3yJsie. HakoH pgocmesiocTH NMOTpakKMBama, 3aJI0KHHU IOBepHJal, U
3aJI0ro/laBal] ce Mory crnopasymeTu Aa he noBepusan Mohu Ja npeaMmeT
3aJIOKHOT IpaBa npoJja 1o oApeheHoj LieHN UK a ra Mo TOj LeHU 3aJPKU
3a cebe, y3 o6aBe3y Jla NpeoCTaJd U3HOC BPEJHOCTHU HAKOH HaMHUpeEHa
MOTPa’XHUBakha Y MOTNYHOCTH UCIIJIATH 3aJI0TOZIABILY.

2.5. 3a6paHa noHo8HOZ 3a1a2akba 3a/10%CeHe cmeapu

Y npaBHOj mpaKcH Cy ce jaBUJie yTOBOpHe ofipeibe y KojuMa cy 6aHKe, Kao
XWUINOTEeKapHU NOBEPUOIM, XMIIOTEKAPHUM Jy>KHULIMMa HaMeTaJu ofpesoy o
3abpaHU IOHOBHOT 3aJiarama 3aJjoxeHe cTBapu. OBO je MOTHYHO HENOTpPe6Ha
Y HeJl03BOJbeHA KJlay3yJia Koja OrpaHM4YaBa IIpaBo pacliosaramba 3aJ0XKHOT
AY>XHUKa NIpeMeTOM 3aJiore, MaKo je IpaBOM IPBEHCTBEHOI paHra MpBU
3aJI0’KHU NOBepuJIal NOTNyHO 3amTuheH y ¢asu HansiaTe U y NpeHOCTH y
0/JHOCY Ha KaCHHUje II0 paHI'y 3aJI0>KHe NoBepHoLe. 3aKOHOM O XUIIOTeLH je
npeaBubeHo oJalthemwe 3a/10KHOT Ay>KHUKA Jja MOXe OTYhUTH npeaMeT
XUIIOTEKe, a CAMUM THUM MOe U IIOHOBO 3aJIOKUTH UJIU JaTH Yy 3aKyIl, jep ce
OBUM pacloJjiaralkbuMa He MeHa, HUTH yIpo2aBa [10J102aj 3aJI0>KHOT [TI0BepHoLia
KOju MMa IPBEHCTBEHHU paHT.

3aKOHOM O perucTpoBaHOj 3aJ103U NpeJBUheHO je Aa 3asoroaaBal Moxe
MTOHOBO 3aJIOXKUTH MPeAMET 3aJI0KHOT MpaBa aKo yroBOPOM HHUje IpyKUHje
npeasuheno (4. 25 33I1). CMaTpamo /1a je 0Ba 3aKOHCKA MOTYRHOCT UCKJ/byYera
HOBOT 3aJlaramba HeNoTPe6GHO M Ha LITETY 3aJI0’KHOT Y>KHHKA yCTaHOBJbEHA.
PaHrupae BUIlE 32J10Ta CE ¥ KOJI PETUCTPOBAaHE 3aJI0Te BPILIU ITpeMa MOMEHTY
yIHMCa y perucTap, Tako Jla KaCHUjHU 3aJI0KHHU NOBEPUOIM KOjU IPUCTAjy Ha
KAaCHHjU paHT HeMajy MpaBo HaIJaTe U3 BPEJJHOCTH 3aJI0T€ 0K Ce Y IOTHYHOCTH
He HAMUPE PaHHjU 3aJI0’KHH TOBEPHUOIIH.

17 Yn.27 1 28 3akoHa 0 3aJ10’)KHOM IIpaBy Ha IOKPETHUM CTBapyMa U IpaBUMa yIIMCAHUM
y perucrap.
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3aK0HOM 0 perucTpPOBaHOj 3aJ103U IpeiBUDeHO je paHrUpate BULIE PETUCTPO-
BaHHUX 3aJI0ra Ha UCTOj CTBAPU UJIM IIPABY, KA0 U PaHTMpambe PerucTpoBaHe U
py4He 3aJjiore (pignus) Ha UCTOj CTBapH, NpeMa BpeMeHY (aH, 4aCc U MUHYT)
NpUjeMa 3axTeBa 3a YIIUC 3aJI0KHOT IpaBa y ATeHI[UjU 3a IPUBPEHE PETUCTpe.
Axo pydHa 3aJiora HuYje ynycaHa y perucrap, perucTpoBaHa 3aJiora y»uBa
HNPBEHCTBO ¥ OHOCY Ha ynucaHy 3aJory'e,

2.6. YroBapamwe npaBa Kopumhemwa XxunorekoBaHe
CcTBapH (3a6paHa aHTUXpPeTUYHe KJiay3yJie)

YroBapame npaBa 3aJI0’KHOT IIOBEPHOLA /jJa KOPUCTHU NMPEeAMET 3aJI0Te /10
oTmsaTte Ayra (I03HATO U KAao aHTUXPETHUYHA KJay3yJa — pactum antichre-
tium) TpaZMIOHAJHO je 3a6pambEeHO y 3aJ10’)KHOM paBy. [IpaBo kopunrhemwa
MO3Ke GUTH HElOoCPeJHO — YIIOTPe6OM CTBApH U/UJK NPUOGUpakheM MJI0/0Ba.
Anu, MoKe ce paiUTH U 0 TIOCPETHOM KOpHUIIhemy, HIIp. U3/jJaBatbeM CTBApH y
3akyn Tpehem siuny. Kako he ce mpuxo/ iy o/l cTBapu payyHaTH OBepHoIy (Kao
MOKJIOH, OTIJIATa KaMaTe WJIM OTIJIaTa [JIaBHUIE) 3aBUCH O] yTOBOPA YHje 61
yCJIOBe HAMETHYO MOBepUJIall. 3aTo je lheHa 3abpaHa onpaB/jaHa.

llITeTHa je W jep 6W JMIIHWJA OYKHUKA JPKAaBUHE U CPYIIWUJA KOHIENT
6e3/p:xkaBUHCKe 3aJiore. /lonymtawe kopulihewha XUIOTEKOBaHe CTBApH je
HECIIOjUBO Ca CYIITUHOM Ge3/p>KaBUHCKe 3aJI0Te, 1a OHa oMoryhaBa ia BJaCHUK
npeaMeTa XUMIIOTEKe 33/ pKaBa oBJallhewme JpKamwa, yIoTpebe v mpubupama
IJIOZI0BA ca 3aJI0’KEHe CTBAPH Pajy oJaKLamka OTIJaTe Ayra. MehyTum, oBa
MOryhHOCT je fonyuiTeHa KO/ perucTpoBaHe 3aJiore.

[Ipema 4. 26 3311, yroBopoM 0 3a/1031 MOXKE CE OTPAHUYUTHU UJIU UCK/BUYUTHU
oJpeheHU HaUMH ynoTpebe npeJMeTa 3aJ10KHOT IpaBa U oA peJUTHU HAYUH
6yayhe ynorpebe o cTpaHe 3ajorofasua. CMaTpaMo /a je oBakBa ofpezoda
npeaBruheHa 360r pa3HOBPCHOCTH OKPETHUX CTBAPH, IJIe je Her/ie IoTpebHOo
OTPaHUYUTHU NOjeiMHA OBJallhewa Koja 61 yMamwUIa BpeJHOCT CTBApH, aiu
Jla Hajuewrhe HUje noTpebHa. Takobhe, yi. 21, cT. 2 je npegBubheHa MmoryhHocCT
Jla ce yTOBOPOM 0 3aJ103U1 MO>Ke [IpeHeTHU oBJalthewe npubupama mjao40Ba ca
3aJI0’KeHe CTBApH Ha 3aJ10°KHOT noBepuoua. [IpegBubhame oBakBUX MOTyhHOCTH
je HemoTpeOHO MPUBHUJIErOBa€e 3a/I03)KHOT I0BEPUOLIA KO/, 3aK/byYetha yroBopa
0 3aJI0’KHOM MpaBy Ha MOKPETHUM CTBapuMa U npaBruma. OBakBy oJpeaoy
CMaTpaMo MOrpeuIHOM, YaK U OMAaCHOM 3a MOHAKO OTeXaH MperoBapadyku
M10JI0KAj 3aJI0)KHOT Jy>KHUKa. CpehHa OKOJIHOCT je J1a 3aJI0’KHU [TOBEPUOLH,
Hajyewhe 6aHKapcKe UHCTUTYILHje, HUCY 3aUHTEepecoBaHe 3a YIOTpeoby U
IJIO/IOBE 3aJI0’)KeHe CTBApH U y IpaKCH He KopucTe oBy MoryhHocT. CBakako,

18 Yun.30u 31 3akoHa 0 3a/10’)KHOM I1pABY Ha IOKPETHUM CTBapyMa U IpaBUMa yIIMCAHUM
y perucrap
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MHUHHUMYM paBHOTEXe 61 6M0 aKo 6U ce oBa MOI'YRHOCT ofHOCHJIAa cCaMO Ha
oapebeHy BpCTy CTBapH, HIIP. OpPO/IOBE UM Ba3AyXOIJIOBE, IITO je MpeJMeT
noceGHe perysaTHBeE.

HecnopHo je fa y npaBHOj IpaKCU MOCTOje U CJy4dajeBU U3UT'pPaBama OBe
KJjay3yJie. Tako, XUIIOTEKApHU AY»KHHUK MOXe XUIIOTEKOBAHY CTBAap JaTHU y
3aKyIN XMIIOTeKapHOM II0BEPUOLY Y3 LieCHUjy 3aKyTHHUHE y KOPUCT 3aKyoNpruMIia
Y beHO Npebujare ca NOTPaKMBabeM UJIM KOHCTUTYHUCATH NJIOA0YKUBaAE
[IOBEpPHOLYy Ha XMIIOTEKOBAHOj CTBApH [0 UCIlJIaTe OTpakuBawa. Ay, oBzie
ce Beh paJiu 0 u3UrpaBamwy UMIlepaTUBHE HOPME, [1a Ce TaKaB yrOBOP MOKe
NOHULITHUTH.

3. OcTtaJsie 3a6pameme Kaay3yJae

3aKkoHMMa je 3abpalbeHO yroBapare oZpeheHUX KJay3y/a y 3aJ0KHOM
OIHOCY KO, 6e3/]p>KaBUHCKHUX 3aJI0Ta, aJIu je IpaBHaA IIpaKca NoKas3aJa fa
no6pojaHe 3a6paHe HHCY JA0BoJbHe, Ilokasasio ce ga JaBaouu KpeauTa
yrosapajy u ogpebene ozapenbe Koje HUCY U3PUUYMTO 3abpambeHe, alu Cy
NPOTHUBHE HaveJly CABECHOCTH U MOIITEHA UM CYLITHHU 3aJI0’KHOT IpaBa
npousaunioj u3 pyHkuUje obesbehema U ycTaHOB/beHUX OBJallhema (argu-
mentum a contrario). 3aTo je cyAcKa npakca, pearyjyhu no 3axTeBy Jy»KHHKa,
IporJacy/ia He3aKOHUTHM jol HeKe yTOBOpHe o/ipe/i6e. 3a 0UeKHBaTH je fia ce
y IpaBHOj IPAKCH I10jaBe U ApyTe Kya3yJie Koje Cy NPOTUBHE LUJbY U QYHKIUjHU
6e3/p>KaBUHCKOT 3aJ/1arama, 11a je Heollx04HO fa CYJ0BH IpYXe afleKBaTHY
3alITHUTY AY>KHUIUMA, IPUMEHOM HHCTUTYTA JleJJMMHUYHE HUIITABOCTH.

3.1. 3a6paHa dasarea 3a10ceHe cmeapu y 3aKyn

YroBopoM o 6e3p:KaBUHCKOj 3aJ103U HUje AONYLUITEHO OTPAHUYUTH NPaBo
pacnoJiaramka 3aJI0KHOT Jy>KHUKA IpejMeTOM 3aJjore JaBamkeM CTBapH
TpeheM suny y 3akyn. [IpaBo npeHoca oBJiawhewa ynorpebe cTBapu U
npubupamwa MJ0AOBA Ha 3aKyIMLa, jejHA je 04 MOrYyhHOCTHU €KOHOMCKOT
vckopuithaBakba CTBapH Koja Tpeba Jja BaXKU U 3a peMeT 3aJiore. Mehytum,
KO/l perucTpoBaHe 3aJI0Te je MpeABUheHO Jja ce MOXKe UCK/bYUUTHU U IPaBo Ja
ce mpeJMeT PerucTpoBaHe CTBApY M3/a Y 3aKyM UJIM Ha JPyTy HAaYMH /14 Ha
yInoTpeby U Npubupame maojoBa Tpehum sunuma (HOp. KOHCTUTYUCAHEM
NJI0/IOYKMBakba, yrnoTpebe, MOCAyre U . — puM. ayTopa)’®. CMaTpamo ja je
ope/n6a HellpaBUYHA U [1a HENOTPe6OHO 0TeXKaBa M0J103Kaj 3aJI03KHOT Ay KHUKA.

19 Yu. 22 3akoHa 0 3aJI02KHOM IIpaBy Ha IOKPETHUM CTBapyMa U IpaBUMa YIIUCAHUM Y
perucTap.
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Beh HaBegenuM [Iporpamom 3a ctambeHy usrpazwy Baage PC, ycTaHoB/beHa
je obaBe3a Jla ce y CBaKM IojeJJMHaYaH YyTOBOP O KpeJUTYy YHecCe U oApeJoa
0 3a6paHU M3/JaBama y 3aKyll XUIIOTEeKOBaHEe HENOKPETHOCTH /10 OTIJIaTe
KpeJAuTa, Kao ¥ 3abpaHy JoJaTHor onTepehewa U1K yMalbewa BpeLHOCTU
3aJ10’KeHe HeNOKPEeTHOCTH [0 KOHAuYHe OTIJIaTe KpeJUTa U JOK je XUIoTeKa
NPBOT peJila YyCTaHOBJ/beHA Yy KopUCT 6aHke u PC.?° Beh cMo ykasasiu Ha
HelleJIUCXOLHOCT U HeJJONYyUITEHOCT HaMeTaka 0BaKBUX KJay3yJia.

3.2. HenpumepeHu pa3/103u cmuyarsa os1authersa npodaje
U Hamupera npe docne/10CMU NOMpPa3cusarsa

[TocebHy naxkwy HaM je CKpeHyJs1a MH$OpMaliMja 0 OKyLIajy 6aHKe Jja yTOBOPH
oapendy na he ,HempuMepeHO MOHAallalkhe€ XUIOTEKAPHOI JYKHUKA Kao
KJIMjeHTa y NpoCcTopyjaMa 6aHKe, OMeTatbe CayKOeHUKa y pasy U peMmehemwe
MOCJIOBHOT TpoOIeca U CJI., IpeJCTaB/baTH PA3JIorT 32 jeJTHOCTPAHU PACKU/
yroBOpa 0 KpeJUTY y3 IPaBo HA aKTUBHpakbe MPo/iaje peJMeTa XUunorexe %,

JaBHU 6eJsie’KHUK je MCIPaBHO OJ6HO Jla U3BPLUU OBepy 3aJIOKHE U3jaBe ca
OBakBOM o/ipeZi6oM. OBaKBa HejacHa o/ipe/i6a MOXKe Pa3IMYMTO J1a Ce TyMayu U
CBaKako He Tpeba ia Oy/ie pa3Jior 3a pacKu /i yroBopa v IpeBpeMeHOo HaMUpewe
JAyra. HempuMepeHo noHaliamwe Moke 6UTH IpeAMeT APYTUX caHKIMja (HIIp.
npeKpliajHe UJd KPUBUYHE), aJIU He Tpeba Aa 6yie pa3Jior 3a pacKku/ yropopa
0 KpeJUTy U IpeBpeMeHY HaIlJIAaTy Ayra, 6e3 063upa Ha BPCTY 3aJiore.

3.3. Kaay3yaa o 3a6paHu XunomekapHom QyHCHUKY dd
pacno.asice paHz20M Xunomeke HaKOH omnJame dyaa

MoryhHocT 3aap»kaBama paHra je, 3acaj, npesBubheHa camo 3aKOHOM O
xunoTeny. C 063upoM Ha Moryhy BeJIMKY BpeIHOCT IOKPETHUX CTBapH, Tpeba
je peryyiucaTy 1 KoJ perucTpoBaHe 3aJjore.

[TocToju BUIllle MOryRHOCTH XMNIOTEKAPHOT AY>KHUKA 3a 3a/ip>KaBatbe U IPeHoC
paHra Ha HOBOT IOBepPUOLIA HAKOH OTIJIAaTE KPpeAUTa. Y 3aKOHY je peBuheHo
Jla oJipyliake 3aJI0°KHOT y>KHUKa 0/f MOT'YRHOCTH pacnoJiarakba HeUCIIUCaHOM
XUIOTEKOM ,He MPOU3BO/U NPABHO /IejCTBO, OCUM aKO Ce BJIACHUK YyTOBOPOM
ob6aBexxe npema TpeheM JiMIy, @ HAPOUUTO NIpeMa XMIIOTEKAPHOM [TOBEPHUOLLY
ca JOLHUjUM peJOM NPBEHCTBA, /1a he y 1beroBy KOPUCT 3aXTEBATHU UCIHUC
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ospeheHe XHUMOTEKE; aKO Ce y peructap HEMOKPETHOCTH ymuiie 3a6esiex6a
TaKBe 06aBe3e KO/ Te XUIIoTeKe ??,

OBakBa MoryhHOCT ce yHanmpe/ yroBapa v nojijpasyMeBa ogpeheHe norojHoCTH
3a XUNOTeKapHOr Jy>KHUKa. MehyTuM, nuTame je fa Jid AYKHUK MOXe /a
ce ,u360pU"“ 3a Te NOTOJAHOCTHU Kao caabuja cTpaHa NpeMa NOBepUoOLY KOju
ozpebyje ycjoBe KpeAuTa U MaJiTeHe HY/IM yroBop o npuctyny. MoryhHocT
pacrnoJsiaralkba paHroM je y4uBpirheHa U y OJHOCY Ha KacCHHje IO paHTy
XUINoTeKapHe nosepuole. [IpegBubeHo je fa XUNIOTeKapHU NMOBEPHUOLHU ca
JOLHHUjUM peioM IPBEHCTBA , He MOT'Y /1a Ce IPOTHBE YIIUCY HOBOT XUIIOTEKaPHOT
NOBepHolla Ha YIIPaXKkeHO MeCTO HeHMCIIMCaHe XUIIOTeKe, U 3a/ip>KaBajy MecTo
Ha KOMe ce bhHX0Be XUIIOTeKe HaJla3ze s, ITo J0BOJ/bHO LITUTH HbUXOB IPaBHU
[10J107K3].

Hck/byuere MOryhHOCTH 3a/ip’KaBatba paHra v IpeHoca Ha HOBOT OBepHoIia
YTOBOPHOM KJIay3yJIOM CMaTpaMo HeJJONYIITEHUM U IPOTUBHUM HHTepeCcuMa
3aJI0KHOT AY>KHUKa U KOJ| peructpoBaHe 3aJjore. Cy/cka npakca 64 Tpe6aJsio
Jla YTOBOPHY KJIay3yJy O OZpHLialby O/ MpaBa pacroJiaralba paHroM HaKoH
OTIlJIaTE KPeJUTa TPeTHPA KA0 HUIITABY, 6e3 063Mpa Ha HeJI0CTaTaK 3aKOHCKe
ozpentde o MOryhHOCTH pacriojiararka paHroM Ko/l PErUCTPOBaHe 3aJIoTe.

4. 3a1ITHTA XUNOTEKAPHOT AY>XHUKA Ha UHACHjCKOM TPXKUIITY

Mako oBa TeMa 3axTeBa oce6aH pa/Jj, yKpaTKo heMo ce OCBPHYTH U Ha 3aIUTUTY
KOPUCHUKA 0e3/pKaBUHCKUX 3aJi0ra NoCe6HUM 3aKOHUMaA, OJJTHOCHO Kao
NoTpoIlaya ¥ KOPpUCHUKA PUHAHCHjCKUX MHCTUTYIIHja.

CBakakKo, HEKO KO KOPUCTU KpeJUT HUje Ha UBUIM [VIa/IH, aJIM UeCTO pelliaBa
HEKO OJ1 er3McTeHlMjaJIHUX NMTama 3a cebe U/U/U 4jaHa NOpOoAHULEe, HIIP.
noTpeby 3a CTAaHOM, ay TOMOOUJIOM HEONXOHUM 3a 06aB/batbe NPUBpEHE
JleJIATHOCTH, MIOCJIOBHUM NMPOCTOPOM MT/,., LITO r'a YUHHU UTEKAKO 3aBUCHUM
KOJ1 CTyNakha y YTOBOPHU O/JHOC. 3aTO Ce OH y HOBUjOj MPaBHOj NPAKCH LITUTHU
He caMO 3a6paHOM YTOBOPHHUX KJlay3yJia, HEro U Kao NOTpoLIay.

XUnoTeKapHOT JY>KHUKA Kao MOoTpoIladya Tpeba TpeTUpaTH Kao ,,HapodruTO
0CeT/bUBOT", Ma 4YaK U ,pamkbUBOT" MOTpolIadya. 3aJI0KHOM JIYKHUKY Kao
MNOTPOIIAYY He/JoCTaje MOTyNHOCT paBHONPAaBHOT [IperoBaparmka, Te 3aK/byuyje
YTOBOP 110 IPUCTYIY Ca BEUITHjOM 6aHKapCKOM UHCTUTYIIMjOM; HEZIOCTaje My
JI0BOJbHO 3Haka U3 puHaHCHjcKe chepe 3a paBHONPABHE IPETOBOPE; 3aBUCAH
je o4 poka oo6paBama KpeJUuTa; BaJayTHeE KJay3yJe UTH. ,,AKO ce HopMa U3 4JI.
17, cT. 4 3aK0oHa 0 3alUTUTH NNOTPOLIAYA yIOPeJU Ca OJHOCHOM HOPMOM U3 4JI.

22 Yn 53,55 u 56 3akoHa 0 XUIIOTEIHU.
23 Y. 54 3akoHa 0 XUIOTEIHU.
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5 lupexTtuBe 2005/29/E3 o HenmouTeHOj MOCJOBHOj MPAaKCH, jaCHO je Jla Cy oBe
HOpMe rOTOBO UJEeHTUYHE U J]a ce 13a ¢ppase ,HapOYUTO OCET/bUBU " TOTPOIIAY
KpHje U3pa3 pambrBHU NOTpoOLIAY... Hajuelnhe 360r BaIyTHe KJay3yJie U Moryher
pacTa BpeIHOCTH CTpaHe BaayTe, Moryher naga npuxoga v ci.” (Temuh, 2022:
227,228).

[IpeTnocTaBKa eBpOICKOT IpaBa /Jja je MpocevaH NoTpolay 106po UHPopMuUcaH
je 1ako 060puBa, NOCEOHO KO XUINIOTEKAPHUX KpeAuTa. [Ipakca je mokasasa ja
je mope[; mpocevyHor, TOTPe6GHO BOJUTH padyyHa U 0 T3B. palbHBOM NOTPOLIAYY,
rZie, CBAKaKo, Crajia ¥ 3aJ0°KHU MOBepUJIAl, KA0 KOPUCHUK AYTOPOYHUX, A
oceOGHO CTaMOEeHUX KpeIUTa. ,Y eBPOINICKOM NPaBy, FPyIy pakbUBUX IOTpOLIAYA
HECIIOPHO 4YWHEe HeJJOBObHO O06pa30BaHH, CTApPHjU U XeHAUKeNUpPaHHU
notpoumadu” (Temuh, 2022: 128). [lopen Tora, UCTpakUBamwba MOKa3yjy Ja
YeCTO U MPOCeyaH NOTpolIad HUje JJOBOJbHO COCOGAH /ia MPOLeHN Hajoo/by
NOHYY, HIIP. y GUHAHCHU]CKOM ceKTopy (ycJseJ nprMeHe BaJyTHe KJay3yJie
WJIY IPOMEHJ/bUBUX eJleMeHaTa KaMarTe).

[lopen 3alITUTE NPOCEYHUX MOTPOILAYA, KOjU CY 110 CBOjOj MPUPOJHU caabuja
yroBOpHA CTpaHa 360r Hepa3dyMeBaka UJIM HeMawa MHQopMaliyja, pa3inuke y
€KOHOMCKOj CHa3H U 3HaWy y OZJHOCY Ha 6aHKY UTA., JOAATHO Tpeba BOAUTHU
padyyHa 0 noce6GHO pawkMBUM NOTpoUIayMMa KOJ, KOjUX Cy ,HEUCKYCTBO,
He3Hamwe WM nojapeheH eKOHOMCKM M0JI0Kaj“?* moceGHO HM3paKeHW U
3axTeBajy AoAaTHY 3alITUTY. OTyZa Hopes 3allTHTe NOTpollaya M noTpeba 3a
JI0lATHOM 3aIITHTOM T3B. palkbUBHUX noTpouava. OB/ie cCBaKako Ccnaja rpymna
XUIIOTeKapHUX NOTPOIIAaYa, aJlv U yoIuITe 3aJ10KHUX TOTPolIaya KOPUCHUKA
oZipeheHux KpeJuTa.

[Ipema 3akoHy 0 3alITUTH ToTpoluaya Peny6anke Cpbuje ,yrpoxeHu noTpouiay
je moTpoilay Koju 360r CBOr EKOHOMCKOT HJIW JIPYIITBEHOT M0JI0Xaja, YCJI0Ba
»KUBOTA, IOCEOHUX MOTPeba MU APYTUX TEIIKUX IUUHUX TPUJIUKA IPU6aBJ/ba
pOOY UJIM KOPUCTH YCIAYTY MOJ HAPOUUTO OTEKAHUM YCJIOBUMA UJIH je Y TOMe
onemoryhen“?. 3akoHoM je npeaubhero aa Biaga PC o6pasyje Hanuonaauu
CaBeT U JIOHOCU Mporpame?’® 3a 3aliTUTY NOTpoOIlada y Be3u ca ycayrama
0/ ONIITEr eKOHOMCKOI MHTepeca, Ije je Moce6HO Ha3HayeH NPUCTYI U
JIOCTyIHOCT MH$OpMaIMjamMa, HA4MH oJipehrBatba ieHa, MHPOpMHUCarbe U JIp.,

24 Tlopen 0BUX MUHAMBHUJYAJHUX OCOOHHA, ,KyMYJAaTHBHO MOpa GUTH UCTIyHeH JOJATHH
YCJIOB - J1a Ce IpyIa NoTpouaya ca oApeheHoM 0CO6GMHOM jacCHO MOXKe UeHTUPUKOBATH Kao
rpyna... Pasyinkajey ToMe LITO KOJ XMUIIOTEKAPHUX IOTPOIIAYa PalkbUBOCT HUje oCaeAuia
IUXO0BUX MHAUBHUAYAJIHUX 0CO6MHA (KapaKTepHUCTUKA NoTpolaya), Beh npeBacxojHO
IPOU3UJIA3H U3 CJIOKEHOCTH YCIyTe U caMe TPUPO/Jie TPXKHUILTA XUITOTEKAPHUX CTaMOeHUX
kpeauTta“ (Onmupnuje, Temwuh, 2022: 225, 227).

25 Y. 83, cT. 1 3aKoHa 0 3alITUTH NTOTPOIIAYa.

26 Y. 84 3akoHa 0 3alITUTH NOTpoOIIAYa.
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LITO je MOoCeGHO 3HAYajHO 3a KOPUCHHUKE XUIIOTEKAPHUX U JPYyTUX KpeauTa
06e36ehenux 3asorom.

Y Ha1oj mpaBHOj NpaKCH CYZLOBH Cy Ce, 10 3aXTEeBY KOPUCHUKA KpeJUTa, MOpaJIu
6aBUTH U HENPaBUYHUM oZipe/ibaMa 0 MPOMeHU KaMaTHe cTole. Pajgu ce o
cJly4yajeBUMa yroBapama NIpoMeHJ/bHMBe OaHKapCKe KaMaTe Koja je Hajuelihe
MeIIOBUTA — CacTaBJ/beHa 0J, GUKCHOT JieJla U BapUjabUJIHOT JleJia yuja ce
npoMeHa Be3yje 3a pepepeHTHe MehybaHKapCKe KaMaTHE CTOIe 3a BaJyTy
kpenuta (JIMBOP, EYPUBOP u ci.). [Ipu ToMe, 6aHKe Cy 4eCTO jeJHOCTPAHO
MembaJie U QUKCHU Jleo KamaTe. Cy0BY Cy 3ay3eJiM CTaB /ia je HUILTaBa ojpe/oa
o MoryhHocTu 6aHKe Jla HAKHA/AHO U jeJHOCTpaHo noBeha GUKCHU 1e0 KaMaTHe
CTOIle TOKOM Tpajatba yroBopa.?’ [I[poMeH/bUBOCT KaMaTHE CTOIIE je 0Ny TeHA
aKo je MpelM3HO YTOBOPEHA M aKO0 He 3aBUCH 0/ jeZJHOCTpaHe BOJbe yTOBOPHE
cTpaHe, Hajyelthe gaBaona kpeauTa.?

CyzoBM Cy YTBP/JIMJIY [la je HULITaBa yTOBOPHA oA pe/i6a Koja oBalihyje 6aHKy
Jla HAaKOH 3aKJ/byuyera yroBopa o KpeJUTY, jeJHOCTpaHo, noBeha kaMaTHY
crony. HumraBoM je mporsianieHa v oipei6a 0 IpUMEHH Pa3JIMuYUTHX KypceBa
- UCIlJIaTe KpeJuTa [0 KYyIOBHOM, a 06padyyHa paTaa 1o BULIeM, IPOJajHOM
KypCy, LITO je IPOTHUBHO HayeJy cCaBeCHOCTU U nourtewa (Jygau, 2016: 567;
Xubep, Kuskosuh, 2015: 573; Temuh, 2022: 618).

[Ipo6sieMje HAaKHAAHO peryyikucaH 3aKOHOM 03aLITUTH KOPUCHHUKA GUHAHCUjCKUX
ycayra®. Tako, 3aKOH UCKJby4Yyje MOryhHOCT yroBapamwa 0 pHliakha yTOBOPHUX
CcTpaHa o/ IpaBa 3arapaHTOBaHUX OBUM 3akoHOM?® (4. 7, cT. 3). 3aKOHOM je
npeaBubheHo fa KoJ yroBopa o KpeJUTy HOBYaHa YyroBopHa ob6aBe3a Mopa
6uTu oapeheHa wau ofpearBa, a OJ[peJiUBa je U KaJia 3aBUCH 0J] YTOBOPEHUX
IpOMeHJ/bMBUX eJleMeHaTa, ,KOjU ce 3BaHUYHO 00jaBJbyjy (pedepeHTHa KaMaTHa
CTOMa, MH/EKC TOTPOIIAYKUX LieHa u Ap.)*l. YroBapamwe BaJiyTHe KJjay3yJie
je 4ONyLITEHO, jep ce MCIJaTa BpILIM Y JMHApPKMMa, a BaJlyTHa KJay3yJa je
yroBOpeHay CMUCJY BpelHOBawa JUHapCKe NPOTUBBPEJHOCTH pa/iy 3alUTHUTe
NOBepUOLLa O] eBeHTYaJIHOI 1a/ia BpeJHOCTH JIUHapa Kao foMahe BasyTe. CBU
esleMeHTH — QUKCHU U TPOMEHJ/bUBH, MOPAjy OUTH TaKBe MPUPO/Jie A ce Ha
IBbUX He MOXKe YTULaTH jeJHOCTPAaHOM BOJbOM YTOBOPHUX CTPaHa, a 3aKOHOM je

27 Tlpecyna AnenanuoHor cyaay beorpagy 6p. I''k. 2907/13, HaBefeHo npema /Jlyzau,
2016: 554).

28 Ilpecyna Anesnapuosor cyaay beorpagy, 'x. 560/15 oz 10. 6. 2015, HaBejeHO TpeMa
Temwnh, 2022: 309.

29 Ca.ranacuuk PC, 6p. 36/2011 1 139/2014.
30 Y. 7 ct.3 3aKoHa 0 3alITUTH KOPUCHUKA QUHAHCHjCKUX YCIyTaA.

31 Yn.8,cT. 1,214 3aKk0oHa 0 3aIITUTH KOPUCHUKA PUHAHCHjCKUX YCayTa.
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oJipelheHo KOju TPOLIKOBY MOTY, a KOjU He MOTY J1a 6y/1y YK/byueHH Y ebeKTHBHE
KaMaTHe CTOIIE, Kao U Ca/ip>KMHA yroBOpa 0 KpeAUTy 2.

3aKOHOM 0 3aLITUTH KOPUCHUKA QUHAHCUjCKUX YCIyTa je peaBUuheHa M 3a6paHa
HCKJ/byuYeha IIpaBa Ha MpeBpeMeHY OTIJIATy KpeauTa. OBa KJaay3yJia ce cMaTpa
3abpatbeHOM KO/ CBAKOT KpeJJUTa, 1a U OHOr 06e36eheHor 6e3/jp>KaBUHCKUM
3aJioramMa. KOpucHUK KpeJIUTa, Y CBAKOM MOMEHTY Tpajatba KpeAuTa, MOXKe /1a
npe A0CNeJIOCTH U3BPLIM NOTIYHO UJIH JIeJIMMUYHO CBOje 06aBe3e U3 yroBopa o
KpeJUTY, U UMa [IPaBO HAa yMak ek € [leHe KPeIUTa KaKo 3a U3HOC KaMaTe, TAK0
Y 3a TPOLIKOBeE 3a IPeO0CTaJIU IEPUO/, Tpajarba yroBopa. baHiu je fonyumreHo
yroBapame HaKHajie y cJy4ajy npeBpeMeHe OTIJIaTe KpeJruTa caMo akKo je
yroBopeHa QUKCHA KaMaTHaA CTOIa, a KO/l yTOBOpa 3a KYIIOBUHY HEMOKPETHOCTHU
Y aKo je yroBopeHa IpoMeH/bMBa HOMUHAJ/IHA KamMaTHa ctomna.3?

Y 3alITUTY KOPUCHUKA MOKe ce YK/bYYUTH U HaposHa 6aHka Cp6uje, TaKo IITO
he (Ha OCHOBY CONCTBEHUX Ca3Haka, IPUTOBOPA, NPUTYKOU U 06GaBelITeHa
KOpPHUCHUKA WJIU APYTUX 3aMHTEepPeCOBaHUX JIMLla) yTBPJUTH Ja je oApeheHU
JlaBaJial, QUHAHCHjCKe ycJyre 06aB/bao HENOLITeHY NOCJA0OBHY NPAKCYy UJIN
yrosapao HenpaBuuHe ozpen6e®!. CmaTpamo fa HBC Tpeba yewrhe ga Kopuctu
OBy MOTr'YhHOCT Ha TpXKUIUTY QUHAHCHUjCKUX ycayra Peny6.ivke Cpbouje u ga ce
BH1IIe cTapa o 10J10%Kajy KOPUCHUKA KpeAUTa U pyTrux 6aHKapCKUX IPOXU3BOJa.

YmecTo 3aKk/byukKa

Tek caycnocTaB/bakheM CTaOUTHUX EKOHOMCKUX TOKOBA, jauatbeM KOHKY peHIivje
Ha $UMHAHCHUjCKOM TPKUUITY U Npe cBera eGpUKaCHOM KOHTPOJIOM IpoNuca o
ycJioBUMa GPUHAHCU]CKOT MOCJ0BaKkha paJy 3alITUTEe 6AHKAPCKUX KJHjeHaTa
110 yrJjle[ly Ha eBpPOICKe Jp>KaBe, MOT'y Ce YCIIOCTaBUTH NIPaBUYHUJH YCJIO0BU
duHaHCHUjcKUX ycayra u npoussoza. [lo Tazia, 3aKOHOAABAL, aJHU U CYyACKa
npakca, Tpeba Aa npy»e oarosapajyhy 3amtuTy npeBacxo/Ho rpahaHuma
Kao QU3UYKUM JIMLMMA, aJIU U IPUBPEAHUM CyDOjeKTHUMA, OJf HeITPaBUIHUX
YTOBOPHUX O/ipeJi6Y KOJi yroBOpa 0 KpeJUTYy.

CBakako, 3alITUTHU he noce6HO JONPUHETH 3abpaHa yropapamwa KJjay3yJa
KOjUMa Cce KO/ yroOBOpa 0 KpeZJUTy U yTroBOpa 0 3a/I0KHOM [IpaBy, KOPUCHUILIUMA
KpeAuTa, 0JJHOCHO 3aJI0°KHUM JiyKHULMMa HaMehy HellpaBUYHe oJjpe/i6e Koje
OTeXXaBajy BbUXO0B M0J10XKaj. [IpaBuJaH je cTaB Ja ,Haveso 3alUTUTeE caabuje
YTrOBOPHE CTPaHe Koje y ONUITeM NpaBy 3alITUTe MOTpolIaya JAepruBUpa U3
HayeJla CAaBECHOCTH U MOLITEHA KOJ, XUNOTeKapHUX CTaMOEeHUX KpeJuTa y

32 Yn.11mu 19, cT. 3,4 3aKkoHa 0 3alITUTH KOPUCHUKA QUHAHCHUjCKUX YCIyTa.
33 Yu1. 36 3aK0oHA 0 3aITUTH KOPUCHUKA PUHAHCHjCKUX yCIIyTA.

34 Y. 41 3akoHa 0 3alITUTU KOPUCHUKA QUHAHCHUjCKUX yCaYTA.
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O/IHOCY XMIIOTEKAapHE UHCTUTYLHje U XUIIOTEKAapHOT NOTpollaya npuaarohasa
ce CTeleHy HEOMXO/IHE 3aMITUTE MOTPOIIAYa U IpepacTa y IPUHIUI 3aLITHUTe
pamuBe yropopHe ctpaHe” (Tewunh, 2022 : 664).

3aJI0KHU AY>KHUIY jecy, aKo He YBeK ,pambHBa“, CBaKaKo cjaabuja yroBopHa
CTpaHa Koja HeMa IperoBapayKy NOTEHLUjaJl, a ¥ KaZja MMa, HeMa ITperoBapayky
MO3HUIUjy Jla ce U360pU 3a MpaBUYHEe YCJIOBe KpeAUTHpamwa. 3aTo UM je
3aKOHCKA M Cy/CKa 3allTHUTA 0Jf HeMPaBUYHUX KJay3yJ/a Ba)kHa MoryhHocT
NpEenCIUTUBAKA YCJI0Ba KPeJUTUPakha U Tpeba je MaKCUMaJIHO KOPUCTHUTH.
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JUSTIFIED AND UNJUSTIFIED PROHIBITED CLAUSES IN
SERBIAN LAW ON “NON-POSSESSORY” PLEDGE

Summary

A “non-possessory” pledge is a common name for several pledge rights arising from
the entry of such rights in the Pledge Register, without transferring the possession to
the pledge creditor. In Serbian law, the two most common forms of non-possessory
pledge are: mortgage on immovable property and registered pledge on movable
assets and rights. The Mortgage Act prohibits certain restrictions on the pledge
debtor, and the Act on Pledge on Movable Assets and Rights provides for possible
restrictions on the debtor’s authorities through contractual clauses. The purpose of
these restrictions is to additionally secure the legal position of the pledge creditor,
without imposing an excessive burden on the pledge debtor. However, legal practice
has shown that some of these restrictions are unnecessary, or that they impose an
excessive burden on the pledge debtor from the moment of creating a pledge right
to the moment of exercising that right (if it ensues). In this paper, the author addre-
sses a number of related issues: which of these clauses are justified or unjustified,
which of them unnecessarily weaken the position of the pledge debtor, whether they
unnecessarily and disproportionately limit the pledge creditor, whether they are
harmful for the credit system, etc.

Keywords: non-possessory pledge, prohibited clauses, commissory clause, prohi-
bition of sale, prohibition of pledge.
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OCTBAPHBABSE U 3ALITHUTA IIPABA HA IIOPO/IHYHY
IIEH3H]Y BAHBPAYHOT ITAPTHEPA, UJIH LIITA
HAM CBE 3AKOHO/IABAIL] HHJE PEKAO?"

Ancmpakm: Hamenama u donyHama 3aKOHA 0 NeH3UJCKOM U UHBA/UOCKOM
ocuzypary ¢ kpaja 2019. 200uHe npago Ha NOPOOUYHY NEH3UJY MO2Y
da ocmeape u eanbpauHu napmuepu. Ha maj HauuH oHu cy npeu nym
usjedHaveru ca cynpyxcHuyuma. fla 6u ocmeapuiu npaso Ha NOpoouUYHy
neH3ujy 8aH6pa4Hu napmuepu U CynpyscHuUyU, ocuM ocmaJaux yc/a08d,
Mopajy da y 6paky uau 8aH6pavHoj 3ajedHuUyu npogedy Hajmarbe mpu
200uHe uau da umajy 3ajedHuuko deme. [locmojarbe saHbpayHe 3ajedHuye
ymephyje cey saHnapHu4HoM nocmynky. Aymopu, nak, ykasyjy 0a 0ea, xea.e
8pedHa KOHKpemu3ayuja ycmasHe Hopme o jedHaKocmu 6paka u aH6pa4yHe
3ajedHuye, omeapa HU3 NUMarsa. YKOAUKO cy jedaH Myukapay u jedHa xceHa
6u1Uu y UCK/by4HUB0j 8AHOPA4HOJ 3ajedHUYU Koja je mpajasa dydice epeme, na
Jjow umanau 6ap jedHo 3ajedHuUYKO deme, cumyayuja Huje cnopHa. Mehymum,
Yy cayuajy da je Heko 00 FUX 6U0 Y hapa/ieaHoj 3ajedHUyU ca dpyaum auyem
u/au da He nocmoju uau je npecmao da nocmoju yc/a108 pasauyumocmu
no/108a nocmas/ba ce numaree Ha Koju he ce Ha4YuUH nocmojarbe 8aHOpayHe
3ajedHuye dokazamuy aHNapHU4HoM nocmynky. Hamepa aymopa jecme da
ucnumajy da au nocmojehu okeup daje do80/6HO NPOCMOPA 3 OCMBAPUBAFLE
Yu/ba Hopme 3aKOHA 0 NeH3UjCKOM U UHBANUJCKOM OCU2ypary U Ha Koju

" obrad@prafak.ni.ac.rs

* andjelija@prafak.ni.ac.rs

“Pajg npejcTaBsba pe3ysTaT UCTPaXKHMBakba Ha NPojeKTy ,0ArOBOPHOCT ¥ MPaBHOM U
JIPYIITBEHOM KOHTEKCTY" Koju ¢punaHcupa [IpaBuu pakyatety Humy.”

" Paj je usJjioxeH Ha MehyHapo/iHOj Hay4HOj KOHepeH1UjH ,/lesloBakbe MHCTUTYIIHja
CHCTeMay BaHPeJHUM CUTyallMjaMa: UCKyCTBa U U3a30BH ", 0Ap>kaHoj Ha [IpaBHOM dakyTeTy
YuuBep3uteray Humy 20. u 21. anpusa 2022. roguHe.
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HayuH je Mozyhe cnpeyumu 310ynompebe, me 3aumumu cagecHe KOpUCHUKe
0802 npasa.

KmyuHe peuu: saHb6pavHa 3ajedHuya, nopoduvHa neH3ujd, NeH3ujcko u
UHBANUJCKO OCU2yparse, BAHNAPHUYHU NOCMYNAk, 6payHe cMemrbe.

IIpoJsior

Ilosod 3a HacmaHak 0802 41aHKa 6u.1a je caedeha xunomemuyka cumyayuja: Jeaena
Josuh u Mapko Mujamosuh omnoueu cy 3ajedHuuku xcusomy Huwy janyapa 2019.
2oduHe. 06oje cy 6uu npujas/seHu Ha Ucmoj adpecu, a 0 HUX080j jouw cmydeHmMcKoj
smybasu ceedove MHoz2u npujamesou. Mapko je 2020. 200uHe, y 002080py ca JeseHOM,
noueo da paduy beozpady. Mapko je 00 nonedesska do vemspmka paduo y beoepady,
a npodyaceHu sukeHd je nposoduo ca JeaeHoM. Tarey Towuh ynosuao je nouemkom
2021. 20duHe. [loveau cy da scuse 3ajedHo anpusa 2021, a 3ajedHuqko deme dobuau
cy okmobpa 2021. 2zoduHe. Mapko je mokoM padHe Hedesve dHcuseo ca Tarbom, a
gukeHdoM je uwao y Huw, 6ydyhu da je, kako je pekao, umao cmape u 60.1ecHe
podumesve. Huje 6uo npujasseH Ha adpecy y beozpady, aau 6pojHe komwuje mMo2y
da noceedoue da my jecme dxcugeo. Anpuaa 2022. 2oduHe, jypehu uzmehy dea
napazeaua xcusoma, Mapko je nozuHyo Ha aymo-nymy beoepad - Huui.

1. YBoaHe HanmoHeMe

Y cucTeMy NeH3UjCKOT U MHBAJUJCKOT ocurypamwa Cpbuje cMpT je, Kao U
CBYJIa, jeilaH o[ ,CTaHAApAHUX" OCUTYpaHUX pu3uKa.! 3a cayyaj HacTynama
CMPTH, Kao OCUT'YPaHOT PU3HKa, YJIaHOBHMa opoJulie o6e36ehyje ce mpaBo Ha
NOpOAWYHY NleH3ujy. HajsHadajHUje mpoMeHe y OIJIely OCTBapyMBama IIpaBa Ha
nopoAuYHY neH3ujy y Peny6aunu Cpbuju fecuie cy ce ca u3MeHaMa 3aK0oHa 0
NEeH3UjCKOM U MHBAJNU/ACKOM ocurypamwy u3 2019. rogune.? o Taza, npaBo Ha
NOPOAUYHY IEH3Ujy MOrao je (0CUM OCTaJIMX YJaHOBA IOPOJUILE) OCTBAPUTHU
jearHO 6pavyHU ApyT. M3y3eTHO, TO IpaBo je MOrao OCTBApUTH U OpavyHU JpyT
Y3 pa3BeJleHOT 6pakKa, YKOJIUKO MY je CyCKOM NpecyAoM yTBpheHo npaBo Ha
uzapxaBame. [IpaBo Ha MOPOAUYHY NIEH3U]V je, 10 CBOjOj IPABHO] IPUPO/H,
M3BeJleHO MPaBo ca COLMjaJIJHUM KapaKTepoM U OHO Ce U3BOJHU U3 IIpaBa Koje
je ©Mao yMpJiM OCUT'YPaHUK UM KOpUCHUK npaBa (CtojaHoBuh, 2018:210).

1 VY3cTapocT, HHBaJHUAHOCT, TeJeCHO oliTeherme U 1oTpeby 3a NTOMONH M HErOM 0J] CTpaHe
JpyTor JI11a.

2 3aKOH 0 MeH3HUjCKOM U UBaJIH/CKOM ocurypamy Peny6iuke Cpowuje, Ci. rmacuuk PC, 6p.
24/2003....138/2022.

3 3aKoH 0 NeH3HUjCKOM M MHBaJUACKOM ocurypamy, Ci1. rimacHuk PC, 6p. 24/2003....73/2018.
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PaHuje 3aK0OHCKO pellieme 6UJI0 je NOTBphHEHO U MpakcoM cyjoBa: ,/Iuyy Koje
je ca KopucHuUkoM neH3uje xcuees1o y 8aHOpa4Hoj 3ajedHUyuU He npunada npaso
HAa nOpodu4Hy NeH3ujy u3a cMpmu KOpUCHUKA NeH3uje jep ce He cMampa 41aHOM
He20802 NopoduuHoz domahuncmea”* unu ,BaH6payuHu dpye ocugypaHuka Hema
npaso Ha nopoou4Hy NEH3UjJy jep He yAa3u y Kpyz 4/4aHo8a nopoduye ympao2
ocuzypaHuka“.

Wnak, 1a je 0BO 3aKOHCKO pelllere N3a3BaJjo He3aJ0BObCTBO BAHOPAYHUX
napHepa Kao JIMIA U30CTaB/beHUX U3 Kpyra oBJamNeHUX Ha OCTBapUBambe
NpaBa Ha MOPOAMYHY NEeH3HU]y, ToKa3yje U ciaesehu nokyuaj ,Jeraausaguje”
BaHOpayHe 3ajeHUIIE: Y NOHOB/LEHOM hocmynKy 08dj cyd, dpyza cyduja je
00poicaaa poduwme u Ha Ucmom y3ea usjasy od npediazava Koju je o6jacHuo
da ocmaje npu nodHemoMm npedsio2y, a nped/o2 je nodHeo wmo Hamepasa oa
nodHece 3axmes 3a nopoduyHy neusujy, mehymum y @oudy I[1HO cy my pekau da
30 ocmeaperbe moz 3axmeesda je nompe6Ho da 0d cyda doHece dokas da je xHcuseo
Yy 080j 8aHb6payHoj 3ajedHUyu, 00HOCHO da My cyd my 8aH6pauHy 3ajedHuUyy
snezanusyje. [lozeao ce Ha osepeHy uzjasy y cnucuma, u38od u3 Mamu4He Krbuze
YMPAUX, O4HUMAHy AUYHY Kapmy 3ajedHU4KO2 CUHA Nped.1aeayd u Heaose NOKojHe
cynpyee, Kao U oyUmMaHe AU4YHe Kapme 3d ke2d U cynpyay u Hageo 0d je cnpemaH
da docmasu u ocmaze dokase no mpascersy cyda. Bumu cyJ ogy4dmo je Ha
caenehu HauuH: ,Buwiu cyd Huje cmeapHo HadexcaH da nocmynd no 3axmesy
nped/aazava 3a ae2a1u3ayujy 8aHOpavHe 3ajedHuye, HUMuU je HadexcaH HeKu dpyau
cyd, ycaed veza ce osakas hpedsioe uma odbayumu”, o6pasiakyhu cBojy oaJyKy
caepehum: ,3akoHom o ypehery cydosa y yaaHy 25. nponucaHa je HadaexcHocm
suwiux cydosa, a mehy mum odpedbama Hema odpedbe 0 nocmynarby 08ux cydosad
y npedmemuma snezaausayuje saHbpauHe 3ajedHuye. 3aKkoOH 0 8AHNAPHUYHOM
nocmynky nponucyje noce6He nocmynke uamely ocmasux u 3a cmamycHe cmeapu,
aau mehy mum odpedbama HeMa OHUX KOje nponucyjy HadaexcHocm cyda 3a
J1e2aau3ayujy eaHopavHe 3ajedHuye”.

YctaBHa ofipe/i6a mpeMa Kojoj ce BAHOpavyHa 3aje/IHMIIA U3jeHAaYaBa ca GpakoM
(y cksazy ca 3akOHOM) KOHKpeTH30BaHa je Ha BUlle HaunHa’e. [lopoguyHuM

4 TIlpecyna YupasHor cyza, 9Y 12706/2015.

5 Ilpecypa YnpaBHor cyza, 8Y 12244/2011.

6 Peweme Bumer cygay [loxapesny, P 127/2016.

7 Ya.62.cT. 5. YcraBa Peny6sinke Cp6uje. Cii. rimacuuk PC. 98/2006 1 115/2021.

8 l3jesHavaBarme 6payHe M BaHOpayuHe 3ajeiHUIIE je/IHO je O/ CIOPHUjUX Y Beh HeKoXepeHTHOM
€BPOICKOM MOPOAUYHOM NpaBy. Mako 3ak/byyak U/ie y NpaBLy a TBOPLY MehyHapogHOT U
eBPOICKOT NpaBa He npedepupajy popmasiHe Ha HepopMaJHUM 3ajeJHHILAMA, TPO6IeM
npaBHe 3alITHTe HeGOpMaTHUX BaHOPAUYHUX 3ajeIHNIIA, IPETIOCTABKH KOje BAaHOpAuYHHU
CY’XMBOT Tpeba Jja ucnymwana Zia 64 ce Mehy napTHepruMa CTBOPHUO OPOJUYHHU CTATYC, Te
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3aKOHOM’ UCTaKHYTa je pABHOIIPABHOCT Jielle poheHe y Opaky v BaH 6paka (4.1
6.cT. 1) ¥ IpONKMCAaHU UCTHU YCJIOBH 3a YTBPHUBakhe MaTepPUHCTBA U OUMHCTBA
JleTeTa 3a4eTor 6HOMEJUIIMHCKOM OIJIOJH0M 33 CYNPYKHUKE U BaHOpayHe
napTHepe (4. 58), ycBojeme AeTeTa 3a CyNpyKHUKe U BaHOpayHe MapTHepe
(4. 101), u3aprkaBame BaHO6payHOT napTHepa (4. 152) 1 UMOBHUHCKe 0JHOCE
CYNpPY>XHHKA U BAHOpauHUX napTHepa (4. 191). Banbpaynu napTHep cMaTpa ce
YJIAHOM Y2Ke TOPOAHIIE KOjU MMa NpaBa U3 06aBe3HOT 3/JpaBCTBEHOT OCUTYPaha,
y CKJIaJly ca 3aKOHOM 0 3/ipaBCTBEHOM ocurypamy (4. 18. u 19)* u 3akoHoM o
npaBuMa nanujeHara (4. 2. ct. 1. T. 5)'%. 3aK0H 0 OCHOBHUMM MpaBHUMa 6opala,
BOJHUX WHBAJIN/A, [UBUJHUX UHBAJIK/A paTa U MOPOAUIIA MAJTUX Goparna
NPOIKCYje /1a Ce YIaHOM NOPOAHIEe MaJor 6opla cMaTpa CYNpyXHUK UJIU
JIMLe Koje je ca naJiuM 60pLieM »KHUBeJIO Y BAaHOPA4YHOj 3aje JHULU U Ca UM
MMaJio 3ajeHUUKO JeTe'? [IpaBo Ha pexabuinTanuoHo obemTehewe npunaza
Y BaHOGpaYyHOM MapTHepY, V CKJIay ca 3aKOHOM 0 pexabunutanuju (4. 21. cT.
2)'3, ampaBo Ha IpaBUYHY HOBYaHY HAKHA/y 3a IpeTpIlJbeHe AyIllIeBHE 60OJIOBE
360T CMPTH UJIM TEIIKOT HHBAJUAUTETA U BAHOPAUHOM JIPYTY, aKo je uamehy
bera v yMpJIor, 0JHOCHO noBpeheHor, ocTojaJsia TpajHUja 3ajeIHULA )KUBOTa,
3aKOH 0 MapHUYHOM MOCTYIKY'® npeno3Haje BaHGpayHe napTHepe Kaja Cy y
nuTamy u3ysehe cyauje (4. 67) v cBefoueme (4. 249), asv ra He npeno3Haje
Kaza ce ofpehyje KpyT KA KOjU MOTY OGUTH MyHOMOhHUIM CTpaHKe, Beh, y3
KpBHE CPOJHUKeE ofipeheHOr cTeneHa CPOACTBA, HABOJAU CaMO CyNpYyKHHUKaA
(kopuctehu npeBa3ubeH TepMuH ,,6pauyHu ApyT*, npum. aym, 4. 85. CT. 2). 3aKoH
o HacsiehuBamy, MehyTUM, OCTaje 10C/IelaH Y HEPU3HABay HACJeJHUX TpaBa
BaHOpaYHHUM MapTHEpPHMa Kao 3aKOHCKUM HacJieJHUIMMa'®,

JlOKa3uBake UCIYHEeHOCTH OBUX MPETIOCTABKU 0CTaje, U Aasbe, HepeweH (Luci¢, Duig,
Muhvi¢, 2020: 34).

9 INopoauunu 3akoH. Ci. ['mtacuuk PC. 18/2005,72/2011 - np. 3akoH u 6/2015.
10 3akoH o 3ApaBcTBeHOM ocurypamy. Ci. rimacauk PC. 25/2019.
11 3akoH o npaBuMa nanujeHara. Ci. rnacuuk PC. 45/2013 u 25/2019 - ap. 3aKoH.

12 Yu. 24.cT. 3.1. 1. 3aKOHa 0 OCHOBHUM IpaBUMa 60palla, BOJHUX UHBAJINU/A, LUBUJTHUX
MHBaJIKM/a paTa 4 nopojuna najaux 6opana. Ci. rimaciuk PC. 18/2020.

13 3akoH o pexabusauTtanuju. Ci. rmacHuk PC. 92/2011.

14 Y. 201. cT. 4. 3aKoHa 0 o6iuranoHuM ogHocuma. Cu. iuct COPJ. 29/78,39/85,
45/89 - ognyka YC] u 57/89, Ca1. nuct CPJ. 31/93, Car. muct CUT, 1/2003 - YcTaBHa
noBesba U CJ1. rimacHuk PC 18/2020.

15 3akoH o mapHU4YHOM nocTynkH. Ci. riacHuk PC. 72/2011, 49/2013 - oanyka
YC, 74/2013 - ognyka YC, 55/2014, 87/2018 u 18/2020, y fa/bem Tekcty u 3I1I1.

16 3akoH o HacsehuBamy. Ci. rinacuuk PC. 46/95,101/2003 - ognyka YCPCu 6/2015.
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2. CTaTyc cynpy>KHUKa U BAHOpaYHUX MapTHepay
CHCTEMY MEH3UjCKOT U MHBAJIMJCKOT OCUTypamkba

Jlo u3jeHayaBambe BaHOpaUuHe 3aje/JHHULe ca OPAKOM Y CUCTEMY MEH3UjCKOT U
UBaJIUACKOT ocurypama Peny6urke Cpbuje gouso je 2019. roauHe, ca uU3MeHaMa
3aKoHa 0 MeH3UjCKOM M WHBAJIUJICKO OCUTYypamy,'’kako je Beh HaBeeHO,
LITO je XBaJle BpeJIHO ONpe/ie/bethe, HAPOUUTO C 063MPOM Ha YHMHEHHUIY Ja
je HaIll CUCTEM MEH3UjCKOT U UHBAJUACKOT OCUTypama y AedULUTy U Ja ce
He/I0OBOJbHOCT NMpUX0/ia HaflokHahyje u3 6yyera (Bulue o ToMe y: ['ony6oBuh,
2009:10). YraHoM mopo/iulie ce, o MPBHU Iy T KOJI HAc, u3Mehy ocTasiux,cMaTpa
CYNpYXHUK U 8aH6pAYHU nhapmHep. 3a OCTBapHBakbe IIpaBa Ha NOPOJUYHY
MeH3Ujy HEeONXOJHO je Ja KyMyJaTUBHO OYAYy UCNYHEHU jefJaH onwmu U
jeslaH noce6HuU yCJ0B, KOjU cy MeDYCOGHO MOCTaB/bEHH aJITEPHATUBHO. OMIITH
ycaoBu'® cy: a) 1a je yMpJIM OCUTYpaHUK HABPIIHO HajMak€e MeT FoJjMHA CTaXa
OCUTYpaa, UM Jia je UCIIYHUO YCJIOBE 3a CTapOCHY, IpeBPeMEHY CTApPOCHY
WUJIM UHBAJUJCKY MEeH3Ujy WU 6) Aa je yMPJIU OCUTYPAaHUK 60 KOPHUCHUK
CTapoCHe, IpeBpeMeHe CTapOCHe UJIM UHBAJIU/CKe [IeH3Hje WU B) Ja je CMPT
OoCUTypaHHKa Mocjaeula IoBpese Ha paay uau npodecroHasHe 60JeCTU-Y
KOM Ce CJIy4ajy He 3aXTeBa HUKAKaB CTa) ocurypama.’” [loce6HH yc0BH ce
pasJIMKYjy, y 3aBUCHOCTH 0/ TOTa 0 KOM 4JIaHy nopoauie ce paau.?’ OapeheHo

17 Ca.rnacuauk PC, 6p. 86/2019.

18 OnuTH ycJI0BU Be3yjy ce 3a yMJIOT OCUTypaHHKa/KOPUCHUKA NPaBa, 0K ce Moce6HU
Be3yjy 3a UJIaHOBe eTr0Be IOPO/UILE U PA3JIMKY]jy Ce,y 3aBUCHOCTH 0J] TOTa 0 KOM Ce YJIaHYy
pajau.

19 Y. 27.3aKoHa 0 NEH3UjCKOM M UHBAJINJCKOM OCUTYpamby.

20 Tako, Ha CTpaHHU y/JI0Be Mopa Jia 6y/ie UCIYeH jelaH oA caenehux ycsoa: 1) aaje 1o
CMPTH CyIPYKHHUKA, 0AHOCHO BAaHOpAYHOT NapTHepa, HaBpuIKJa 53 rofAMHe }KUBOTA; UJIH 2)
Jlaje, 10 CMPTH CyNIpy>KHHUKa, OAZHOCHO BaHOpAayHOT MapTHePa, UJIU y POKY Of] je/iHe TOANHE
[ocTaJjia MOTIYyHO Hecnoco6Ha 3a paji; UK 3) aKo je ocje CMPTH CYIPY»KHUKA, 0JJHOCHO
BaHOpa4YHOT MapTHepa, 0OCTAJIO je{HO MJIM BHIIe Jielie Koja UMajy NpaBo Ha MOPOJUYHY
MeH3Hjy [0 TOM CyNPY>KHUKY, 0JHOCHO BAHOPauYHOM NapTHEPY, a yZj0Ba 06aB/ba pafUTe/bCKY
AY>KHOCT IIpeMa TOj el U. YKOJIMKO y TOKY Tpajaka [IpaBa Ha IOPOAUYHY IIEH3Ujy 110 0BOM
OCHOBY y/l0Ba IIOCTaHe MOTIYHO HeCOCOOHA 3a paj, 3aJp>kaBa NpaBo Ha NOPOJUYHY
MEeH3Ujy JIOK TOCTOjH Ta HECIIOCOOGHOCT. YKOJIMKO y/i0Ba ¥ TOKY Tpajaka IpaBa y APyrom
u TpeheM cayuajy HaBpiM 53 rojjHe XXMBOTA, TPajHO 3aprKaBa NpaBoO Ha NOPOAUYHY
nen3ujy. Takohe, ako y10BY MpaBo HA MOPOJUYHY MeH3U]y NpecTaHe Npe HaBpIIeHuX 53
roiMHe )XMBOTA, aJI1 1ocJe 45, Moxe MOHOBO /ia OCTBAPH MPaBO Ha MOPOAUYHY HEH3U]Y
KaJja HaBpuu 53 roguHe xuBoTa. Ha kpajy, 3a pa3/iMKy of yA0BIa, y10Ba KOja y TPEHYTKY
CMPTH CyNpy>KHHUKA, OJJHOCHO BAaHOpAayHOI NapTHepa, HeMa HaBplieHe 53 rofiuHe XXUBOTa
aJIi ©Ma HaBplleHHX 45, mMpaBo Ha TOPOAUYHY IIEH3Ujy MOKe Zia OCTBApH KaJja HaBpIu 53
roJiMHe »KMBOTA.3a y/0BLa Cy YCJIOBU 3a NOPOJLMUYHY [TIEH3Ujy HELITO CTPOXKU. Tako, yoBa
MO2Ke /1a 0CTBApH OBO MPABO aKo je UCIIyH€eH jeJlaH of ciefehux ycsoBa: 1) faje o0 cMpTH
CYNPY>KHHUKA, 0/{THOCHO BAaHOpPAYHOT NapTHEPa, HaBpIIKO 58 roAnHa »KUBOTA; UJIH 2) [ je 10
CMPTH CyNpy>KHHUKA, OJHOCHO BAHOPAYHOT MapTHePa, UJIU Y POKY 0J] je/lHe TOHHE II0CTA0
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O/ICTyNake y oTJiejy OCTBapMBakba IpaBa Ha IOPOJJUUHY [IEH3UjY YUUEHO je y
CJIy4ajy Cynpy»KHHKa, 0JHOCHO BAHOpAYHOTI MapTHepa npo¢deCcHOHATHOT BOjHOT
JIM1la KOje je MOTUHYJIO 3a BpeMe JiejcTaBa. Y TOM CJ1y4ajy, CYNPY>KHUK, OJHOCHO
BaHOpa4YHH MapTHEP CTHYE IPABO HA NOPOJUYHY NTeH3Hjy 6e3 0631pa Ha roJjuHe
»KMBOTA, aJI1 110/], YCJIOBOM /la HUje TIOHOBO CKJIoNuJI0 6pak. C 063upoM Aa A pyru
cJly4ajeBU He M0CTOje y BaxkehHUM MponucuMa o MeH3UjCKOM U MHBAJIUJCKOM
oCUT'ypamy, 3aK/byuyje ce Ja HaBeJieHa CUTyallydja npeJcTaB/ba U3y3eTakK
(Bojuh, 2018:75). OxcTyname je, y OBOM CJIy4ajy, YYUEEHO U y TIOTJIely BUCHHE
MOpOiMYHe NeH3Uje, Koja y oBOM cJiy4dajy udHocu 100% o neH3uje Koja 6u
OCHUTYpaHUKY NpHUIIaajay TPEHYTKY CMPTH.!

YKOJIMKO NpaBo Ha NOPOJJUYHY [IEH3U]Y UMa]jy CYNPYHUK, BAHOpauHU NapTHED,
CYNpYKHUK U3 pa3BeJileHOr 6paKa (ako My je CyACKO pecyZoM yTBpheHo paBo
Ha U3/|p>KaBaibe) M BAHOpaYHU MapTHeP M0CJie IpecTaHKa 3aje/JHULLEe )KUBOTa
BaHOpaYHMX NMapTHepa (aKo My je CyJCKOM NpecyJloM yTBpheHo NMpaBo Ha
H3/ip>KaBatbe), IOpoJHYHa NeH3uja ce oApehyje kao jeiHa mopoiMyHa NTeH3Uja
y BUCHMHHU KoOja IIpUIa/a 3a jeJHOT 4YJIaHa [IOPpOAHILe U JleJIU ce Y jeJHAKUM
u3HocuMa.?? Y 0BOj cuTyauuju, Moryhe je HEKOJIMKO KOM6GUHaLHja: ja IPaBO
Ha [IOPOJIMYHY [TeH3U]jy UMajy CYNPY>KHUK U BAHOPauHU NapTHeP; CyNpYyKHUK
Y CYNpPY>XHUK U3 pa3BeJleHOr 6paka; BaHOpayHU NapTHep U CYNPY>KHUK U3
pasBeJieHOT 6paka; CYNPY>KHUK U3 pa3BejieHor 6paka U BaHOpayHU NapTHep
13 BaHOpayHe 3aje/HUIIE KOja je IpecTaJla; BAHOpAaYHU NapTHeP U BaHOpa4yHU
napTHep U3 BaHOpavyHe 3ajeIHUILE KOja je mpecTaJsia. Ha 0BoM MecTy ykasyjeMo
Ha jeHy HeycKJ1aheHOCT 3aKOHa 0 NeH31jCKOM U HHBAJIUJICKOM OCUTYpakby U
[lopopnyHor sakoHa. Hanme, y npBoj o Hanpe/y HaBeJeHUX CUTYaLHja, 10 CJIOBY
3aKOHa 0 IeH3HjCKOM U UHBAJIUJCKOM OCUTypamy, IpaBo Ha IOPOAUYHY IEH3U]Y
MOTY 3ajeJlHO Jla 0OCTBape CYNPY>KHUK U BaHOpayHU napTHep. MehyTum, fa 6u
ce y BAaHIApHUYHOM NOCTYINKY YTBP/JUJIO NOCTOjalbe BAaHOpavyHe 3ajeiHUILLE,
Kao ycJoBa 3a OCTBapHUBake NpaBa Ha MOPOJAUYHY MEH3Hjy, TOTPe6HO je
HeNnocTojalke OpayHUX CMeTHH, a Y 0BOM CJ1y4ajy To je Beh nocTojehu 6pak.

HNOTIYHO Hecnoco6aH 3a paj; Uiy 3) Jja je mocjie CMPTH CyNPyKHUKA, 0JJHOCHO BAHOpAaYHOT
napTHepa, 0CTaJIo jeJHO UJIM BHUIIe Jlelle Koja MMajy NpaBo Ha HOPOAUYHY NMEeH3H]jy 110 TOM
CYNpPY»HHUKY, OZHOCHO BaHOpAaYyHOM NapTHepY, a yA40Bal, 06aB/ba POAUTEJ/bCKY JYHKHOCT
npema Toj fenu. Kao 1 koJ yjoBulle, aKo y0Bal, TOKOM Tpajaka IpaBa 10 0BOM OCHOBY
NOCTaHe NOTIYHO HeCoco6aH 3a paj, 3a/pXaBa I1paBo Ha MOPOJUYHY IIeH3U]y JOK Ta
HecNnocoGHOCT Tpaje. YKOJIMKO, HAa KPajy, YA0Ball TOKOM Tpajara npaBa Ha NOPOAUYHY
neH3ujy y ApyroM u Tpehem ciaydajy HaBpuy 58 roauHa ®UBOTA, TPAjHO 334p’KaBa NPaBO
Ha nopoAuuHy neH3ujy (Y. 29 u 30 3aKkoHa 0 NEH3UjCKOM U HHBAJIHUJICKOM OCUTypamby).

21 Yn.30au 71 3akoHa 0 NEH3UjCKOM M MHBAJIHU/JCKOM OCUTypay.

22 Yn.71,cT. 3. 3aKOHa O IEH3UjCKOM U HHBAJIUACKOM OCUTYpamby.
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Takobe, kako noctynutu (of crpaHe Ponza [1M0) ako 3axTeB 3a OCTBapUBambe
IpaBa Ha MOPOJMYHY NEeH3Ujy NOJiHeCy [iBa BaHOpayHa napTHepa, o6a ca
BaJIMJJHUM CY/ACKUM oAJyKaMa (of ABa pa3/IMuUTa CyJa) KojuMa je yTBpheHo
NocTojakbe BaHOpauHuX 3ajegHuna? Kora y ToMm ciy4dajy oA6UTH: OHOT ca
O/IJIyKOM KacCHHUjer JaTyMa o NPUHIHK]Y prior tempore potior iure uau 06a,
aJIi ca KojuM 06pasjioKemem?

3.locTtynak 3a yrBpheme nocTojama BAHOpaYHe 3ajeJHULIE

»llocTojalbe BaHGpayHe 3ajejHUIe U3 cTaBa 1. oBOT 4JaHa, yTBphyje ce y
BaHMapHUYHOM MOCTYynKYy" (4. 28. cT. 4. 3[1HO).

Kao npeTxoHO NuTame y OBOM pajly MOXe Ce NOCTaBUTH NUTae a JU ce
[OCTOjame BaHOpauHe 3aje/jHULle MOXKe YTBPAUTH 3a )KMBOTa 06a BaHOpavyHa
napTHepa, UJU CaMO MOCJie CMPTHU jeJHOT O ’bUX, U ca IPUMapHUM, UJIU
YaK UCKJbYYMBUM LIUJ/bEM Jla Ce NIOCTOjame 3ajeJHUIe KOPUCTHU y MOCTYIKY
3a oCTBapuBame NOpoJUYHe NneH3uje. Kako cy cBM BaHNapHUYHU NOCTYILU
MMEHOBAHH NIOCTYILY, T HEMa ONLITEr BAHIIAPHUYHOT IIOCTYIIKA, YUHHU Ce ia ce
yTBphUBame BaHNApHUYHE 3ajeIHUIIE Koja HUje oHa U3 3[TMO He MOXKe TPpaXKUTH
y BaHMMAapHUYHOM MOCTYIIKY jep To He npejBubajy Hu 3BIl HU HekH ApyrHu
3akoH?. To, MehyTuM, He UCKJbYyYyje MOTYNHOCT J1a Ce IEKJIapaTUBHO pellerhe
KOjUM Ce KOHCTaTyje MOoCTojale BaHOpauyHe 3aje/JHUIE HE MOXKe KOPUCTHUTH
3a OCTBapHBakb€ joll HEKOT ITpaBa Ha/PKUBeJIOT BaHOpadyHor napTHepa (Tako
u: Stankovi¢, Trgovcevi¢ Proki¢, 2021:176). CMaTpaMo Aa, 06pHYTO, MeDYTUM,
HUje Moryhe - kopuuhewe IpaBHOCHAXKHE CY/ICKe OJIIYKe KOjoM je, Ha TpUMep,
yTBpheH y/ieo BaHOpayHUX NapTHepa y CTUL Ay 3ajeJHUYKe UMOBUHE UJHU
YaK MNpaBHOCHAXKHA CYy/ICKa OJIIyKa KOjoM je yTBphHEeHO MpaBo HAa U3/ pKaBabe
OUBIINX BaHOpauHUX TapTHepa. Y o/ilyKaMa [I0BO/IOM HaBeJIeHUX TUTamwa Cy/ ce

23 HUscyacke npakce: ,,YTBphyje ce mocTojame BaHGpayHe 3ajeaHUIe U3MeDy npejarada
A.A...u3 HJMBT..,, pobeHe....on ona...H.A. u Mmajke I'A. u cafa nokojHor b.B, JMBI...poheHor....
oz ona /[I.b. u majke K.B, mo4yeB o 1997. roguHe na g0 cMmpTtH b.B....“. Y 06passioxkemy uctor
pellema KOHCTATOBaHO je fa ,Kako je Ha 0CHOBY rope HaBeJleHUX JlOKa3a Cy/i Hallao Ja
Cy UCNYHeHH YCJI0BU U3 4JI. 4. [lopoAyHOr 3aKOHA 3a [IOCTOjatbe BaHOpayHe 3ajeJHUIIE
Y Hallao Jla HUCY MOCTOojaJsie OpavyHe CMeTH€ 3a [I0CTOjalkhbe BAaHOpavyHe 3aje/HUIe u3Mehy
oBJie npejJsaravya A.A. u caga nokojHor b.b. mouyeB oz 1997. na go cmpTtu nok. b.B, To je y
CKJIaAy ca ofpesn6oM 4. 28. [leH3ujcKOT MHBAJIUACKOT OCUTYPakha O4JIy4YHOo Kao y U3penu
oBOT pellewma“. MUHTepecaHTHO je a, MaKo ce IOCTYNaK 3a YTBphewe N0oCTojakba BAaHGpayHe
3aje/JHUIE He MOXKe TIOKPEHYTH 32 )KUBOTA BAHOpPAYHUX APTHEPA, MOXKe Ce MOKPEHYTH ITpe
Hero LITO Ha/[»)KMBeJIM BaHOpAaYHU [TapTep HaBPILIM FO/JMHE )KUBOTA TOTPeOHE 3a 0OCTBApHBabe
IpaBa Ha IOPOJAUYHY [IeH3Hjy, 0 YeMY CBeJ,04YU HaBeleHU IpUMep.
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y AUCIO3UTUBY NIpecy/ie U3jallilbaBa o IpeAMETY CIIOPa, a CAMO Y 06pasI0kKewy,
KOje He [0CTaje IPaBHOCHAXHO Jlaje ONKUC BaHOpavuHe 3ajeJHUIIE* .

WMajyhu y BUAy Aa je ped o CTaTyCHOM NOCTYIIKY, 3a NOJHOLIEHE NpeJJora
MECHO je HaJijlexkaH CyJ IpeMa MecCTy npebuBaJIMILTa, OJHOCHO 60paBUILTA
Mo/iHOCKOLA peJJIora, YKOJIMKO HeMa npebuBaauuTte (4. 13. ct. 1. 3BII). ¥
HallleM IPUMepy, MECHO Ha/AJIeXKaH 3a CIpoBohewme NOCTYIKA Y caAy4ajy Kaja
je nogHOCUTeJ/bKa JoBaHa JoBuh 6uhe OcHoBHM cyAy Huily, a kajia je y nuTamy
npepsior Tawe Tomuh, [IpBu ocHOBHU cyA y beorpaay, umajyhu y Buay na
ce eHO NMpebuBaIMIITEe HaJlasu y onTHHU CaBcku BeHal?. OBe, JaKJie,
He MO0XXeMO TOBOPUTH O JIMTHUCIIEHJEHLUJU — [iBe pa3/IMuuTe OLHOCUTE/bKE
npezJiora 3axTeBajy 0/ /iBa pa3iMynTa Cy/a Jla 0JlJIy4e O I0CTOojaby BaHOpauHe
3aje/HHUIle HA OCHOBY pa3JIMYUTHUX YnbeHULa. Yak U Jja je UCTH Cy[, y IUTaY,
MHUIJbEHA CMO Jja Ce HUjeJlaH NpeAJior He MOXe oAbauuTu 6yayhu ga He
NOCTOjU UJEHTUTET BaHIIapHUYHe cTBapu?®. Hu ynmweHuna aa he ce y jeaHoj
NpaBHOj CTBapH JOHETH ycBajajyha o/iiyka paHuje HEro y Apyroj Huje pasJior 3a
oxbanuBame npeasora 6yayhu 1a, 1oHOBO, HEMaMo UEHTUTET BaHNIApHUYHE
CTBapH, aJlkd MOXKe OUTH 0/] 3Hauaja 3a 0JJIy4YrBathe 0 OCHOBAHOCTHU 3aXTeBa.
JloHOllIere MpaBHOCHAXKHOT pellemha 0 [10CTOjalkby BaHIApHUYHE CTBAapH Of
3Hayaja je caMo YKOJIMKO Cy/ IIpeJi KOjUM ce BOA Y BaHNapHULa fAohe J10 ca3Hawba
JlaTakBa oJiTyKa noctoju. UMajyhu y BUy /iaje oB/ie ped o CTaTyCHOj CTBapH, Cy
MoO2Ke Jja yTBphyje M UMHbeHU1e KOje YUeCHUIM HUCY U3HEeJIH, Ka0o U YMHbeHUlle
Koje Mehy yuecHUIIMMa HUCY CIIOPHE, aKO CY Ba)KHe 3a JIOHOIlIeke oAy Ke (€I
8. cT. 2. 3BIl). Hema ratia fja cama cTpaHKa yKaxke Jja je 0JJJIYKOM y JpyTroM
noctynky Beh yTBpheHo fa je yMpJ/iv BaHOpauHU NapTHeP 6U0 y 3ajeIHULLM ca
HEKOM JIpyroM 0C060M. YKOJIMKO MOHOCUTE/bKA IPEAJIOra Oy YH [1a 0 UCXOLY

24 ,llpema yTBpheHOM YMHEHUYHOM CTakby, IPAaBHOCHAXKHOM IpecysioM OCHOBHOT cyza
y JleckoBuy I1 3352/01 ox 08.08.2002. ronuHe pa3Be/ieH je 6pak cTpaHaKa, HAKOH 4era Cy
cTpaHke moyeTkoM 2015. roguHe 3acHoBasie BAHOPAYHy 3ajeJHULY U KM BeJle 3ajeJHO y Kyhu
Ha ... 0 HoBeM6pa 2018. rojuHe, 0/ Ka/ia TY>KEHH KHUBH €A MajKOM y Hb€HOM CTaHY Y ..., @
TyXuJba camay kyhu Ha...“ (PeB 4755/2022 07,29.6.2022) nin ,,OnieHOM U3BeIeHUX JoKa3a
HPBOCTENEHHU CY/[ je 3aK/by4HO Jia je Opak Ty»xuola U TykeHe Bb pasBesieH PUKTHUBHO, ca
[MJbeM JIa TYKHUJIAll 3aKJ/bYUH 6paKy ... Kako 61 06e36e/110 ucnpase 3a 60paBak v pajy TOj
Jip>KaBH, aJId Cy GUBLIYM CYNPY HULY HACTABUJIU [|a )KHUBe Yy BAHOPAYHOj 3ajeJHUIM TOKOM
KOje Cy CTeKJIM CIOPHE HENIOKPEeTHOCTH Kao lbUXOBY 3ajeJHUYKY HMOBUHY. U3 THX pasJiora,
npuMeHoM 4saHa 4. 1 191. [lopoAMYHOT 3aKOHA NPBOCTENEHHU CY/, je YCBOjUO TY>KOGEHHU
3axTeB U YTBPAHO TY>KHOUEB aJINKBOTHU y/JI€0 y NPeZiIMETHUM HENIOKPETHOCTHMA CTEYEHUM
y BaHOpayHoj 3ajesHunu ca Ty>keHoM BB (PeB 9039/2021 o 19.5.2022).

25 Y. 3.ct. 1. T. 4. 3aK0Ha 0 ceJUIITHMA U O/IPYyYjUMa CyA0Ba U jaBHUX TYKHUJIAIITABA,
Cu. rmacuuk PC, 101/2013.

26 OBJe 6UCMO ce IPUKJIOHUJIY T3B. TEOPHjU EKBHUBAJIEHIIH]e, TpeMa K0joj je 3a yTBphuBame
WJIeHTUTEeTa Cllopa NoTpe6aH e HTUTET TYKOEeHOr 3aXTeBa U YbeHUYHe OCHOBE C 063MPOM
Ha Kojy je oH uctakHyT (Dika, 2013:454).
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Jpyror NoCcTyIKa Ulak 06aBeCcTH Cy/[i, OHA TO MOKe YUYMHUTH Ha NPUIIPEMHOM
POYHILTY, OLTHOCHO Ha IPBOM POUYMLITY 3a [JIaBHY pacnpany, 6yayhu fa ce oBJe
CXOJIHO NpUMewY]jy NpaBuJja MapHUYHOI NOCTyNKa. M3y3eTHO, oHa 6U HOBe
JloKase MorJia Jia npejJia)ke U [0 3aK/byyera IJlaBHe paclpaBe, ako yYUHHU
BEpPOBATHUM Jla UX 6€3 CBOje KPUBHUIIE HUje MOTJIa U3HeTH paHuje (4. 308. 3I11I1).
MebhyTum, 3akoH omoryhaBa caMo npejJiarame Cy6jeKTUBHO HOBUX Zl0Ka3a —
OHUX KOjU Cy NIOCTOjaJIU y BpeMe NOoJAHOlIekha IpeJora, ajJli CTPaHLu HUCY
6usn focTynHU. /lakiie, u3Boheme 06jeKTHBHO HOBUX /I0Ka3a HUje JONYIITeHO
y HapHUYHOM, [1a [10CJIeIMYHO, HU y BAHIAapHUYHOM NocTynky. Mako ce y npakcu
[I0jaBUJIO MU Takbe NacuBHe JerutuManuje ®oHja 3a NeH31jCKO U MHBAJIHU/JCKO
ocurypame Kao NpoTUBHHUKa npeasarada (Stankovié, Trgovcevic Prokic, 2021:
175), MUII/beka CMO Ia OH CBAKaKo OJJIyyyje 0 OCHOBAHOCTH 3aXTeBa 3a
OCTBapuBame MOpOJHYHE NIeH3Hje, a1 He U J1a y4eCTBYje y BAaHIapHUYHOM
MOCTYIKY YHMjH je peJMeT YTBphewa BaHOpayHa 3ajeJHUIIA.

[IpeameT nokasuBama (thema probandi) y mocTynky 3a yTBphewme BabpadyHe
3ajeHUIIE jeCTe ,nocmojarbe 8aHOpa4He 3ajedHuye u3 cmasa 1. ogoe uaaxa“. To,
JlakJie, HUje OHUJI0 KaKBa BaHOpayHa 3aje/jHUIA, Beh BaHOpa4yHa 3ajeiHUIIA
J)KMBOTaA KoOja je Tpajajia HajMawe TPU TOJMHEe WJM U3 Koje BaHOpayHU
CYyNpYyKHUIK UMajy 3aje IHUYKO AieTe. [lopoMuHY 3aKOH BAaHOPAYHY 3aje THULLY
JebuHulle Kao ,TPajHU]jy 3ajeIHUIY MYIIKApIla U KeHe, U3Mehy Kojux HeMa
6pauHux cMeTHU" (4. 4. cT. 1). CX0AHO ce, JaKJjie, IPUMeYjy YCA0BU NOTPe6HU
3a MYHOBAXXHOCT Opaka, 6yayhu fa 3akoHoaBal| HUje pa3pajuo mnocedHe
KpUTepUjyMe 3a NYHOBaKHOCT BaHOpayHe 3ajeHulie. CMeTHe 3a 3aK/byuetbe
6paka, 4, CX0/HO, BaHOpauHe 3aje/jHUlle Ccy: 1) mocTojame /iBoje BaHOPAYHUX
napTHepa pa3JIMYUTOr 110J1a, 2) TOCTOjakbe 3aje IHUIIA }KUBOTA, 3) HEMOCTOjatbe
O6padHoCTH (Opak He MOXe CKJIONUTH JIUIIe Koje je Beh y 6paky), 4) cnoco6HOCT 3a
pacybuBame, HelOCTOjamke KPBHOT CPO/ICTBA UJIM OCHOCA CTapaTe/b — LITUheHUK
U 5) cio6oza BoJbe. BpauHe cMeTH€ Koje Cy OTKJIOIbUBE jeCy MaJoJIeTCTBO,
Ta3bUHCKO U aJJONTHUBHO CPOJCTBO, Takohe y BaHNapHUYHOM HNOCTYNKY (4JI.
20, 21. n 23. 13). ¥ norsiey HenocTojakba 6pavyHOCTH, UM MOHOIaMHOCTH
Kao 6payHe cMeTHe (TepMHUH Koju kopucte [lowasuh, Biamkosuh, 2022:
126), Har/1alaBa ce ¥ /1a HUjelaH BAHOpAayHU NapTHED He MOXKe )KUBETHU Y JiBe
WJIY BUIe BaHOpauyHe 3ajeHUlle. UcTH ayTOpY HaBOJie joll jeJjlaH yCJIOB 3a
NyHOBAXXHOCT BaHOpayHe 3ajeJHUIEe — HOTOPHOCT. CMaTpa ce a BaHOpavyHa
3ajegHUIIA MOpa GMTHU MO3HATA y CPEMHU Y K0jOj ce ocTBapyje, OAHOCHO Ja
apTHeEPHU He KPHUjy HeHO NMocTojake. HanocaeTky, yka3yjy Aa, 0K ce KOJ
Opaka Cynpy>KHUIK MOTY JJIOTOBOPUTH O pa3JIMYUTUM MeCTHMa CTAaHOBamba U
Bohemwy 0/1BojeHUX loMalMHCTaBa, a 1a 6pakK U Jja/be NOCTOjU, TaKBa MOTYhHOCT
(omBOjeHOT cCTaHOBaKa) HUje Moryha ko BaH6pauHe 3ajeqHUIE?.

27 Y nuTepaTypu ce HaBOJHM /ia MIOCTOjU jeJiHA je/lUHA CY/ICKa OJJIyKa JlIOHETa 3a BpeMe
Tpajama COP] (BpxoBHu cya XpBatcke, PeB. 2086/85 ox 5.12.1985) y k0joj 3ajeAHUYKO
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HaBe/ieHe npeTnocTaBKe 3a IYHOBAXXHOCT BaHOpavyHe 3ajeJHULLE CY, VjeJ HO, U
YUHEHULE YHje oCTojame cy Tpeba ja yTBPAU Y BAaHIAPHUYHOM MOCTYIKY.
OcvM OBHX YMHE€HUILA, Y KOHPETHOM BaHMApHUYHOM NOCTYIKY CyJ Tpeba u
Jla yTBpAU fa i je 1) 3ajeHUIA )KUBOTA TPajasia HajMabe TPU roJMHe UJH 2)
BaHOpayHU NapTepu UMajy 3ajeAHUUKO AeTe. CMaTpaMo Jla ce 0Ba YUHEHUIA
MOpa KOHCTATOBAaTH y JUCIO3UTHUBY pellleha UJIH 1) Kpo3 TBPAKY Aa Cy
MO HOCHJIAL, TPeJJIora U IPEMUHYJIU NapTHEP OUJIU Y BAHOPAYHOj 3aje AHULU
Jy>Ke O/ TPU FOJMHE UJIN Y TAYHO] IY>KUHU TPajara UK 2) Kpo3 HaBoheme a
cy 6UJIM y 3ajeJHULM )KMBOTA KOja ce MMa CMaTpaTU BaHOPauHOM 3ajeJHUILIOM
y ckJyagy ca 4. 28. 31110, nok he ce y 06pasjioxery peliera HaBECTU Ta4HO
Tpajarbe BaHOpauyHe 3ajefiHuLle. Y NorVieAy YTBphUBawa JyKUHe Tpajama
BaHOpauHe 3ajeJHULle 0TBApajy ce joll HeKa NUTakba. JelHO 0f lbUX HacTaje
Y3 CUTyallyje Kaja cy napTHepu 1) Hajupe KMBeJIM Yy BAaHOpPA4yHOj 3aje JHULLY,
na y 6paky, U3 KOjuX HeMajy 3aje JHUYKO JleTe, Koje Cy KyMyJaTUBHO TpajaJje
JAy>Ke ol TpY roZlMHe, aJIU Cy NojeJUHAYHO TpajaJjie 110, Ha IpUMep FOAUHY
Y 10 JJaHa WJIH 2) HajIpe KUBeJIH y OpaKy, Ia y BAHOpa4yHOj 3ajeJHULH U3
KOjUX HeMajy 3ajeJHUUKO JieTe, Koje CY KYMYJIaTUBHO TpajaJjie AyKe o[ TpU
ro/jlHe, aJlU Cy N0jeIMHAYHO TpajaJie 110, Ha MpUMep roJUHY U 1o JaHa. Mako
64 LIM/bHO TyMaueke HOpMe BOJMJIO Ka TOME /la Ce U Y OBOM CJIyyajy NpHU3Ha
IIpaBoO Ha NNOPOAWYHY NeH3Ujy HaJKuBesoM napTHepy, 3[IMO je uspuuur y
TOMe Ja cy ,0pakK, 0JHOCHO BaHOpayHa 3ajeiHUIIA )KUBOTA Tpajaiid HajMamwe
Tpu rogude” (4. 28. cT. 4. 3[IMO), mTo UMNIMLMPA AA Ce 3a CBAKY BPCTY
3ajeJjHH1le 0Baj YCJI0B Mopa 3ace6HO UCIYHUTH, a AOCTYIHE CY/ACKe Ipakce
110 OBOM NUTawy joll yBeK HeMa. Kao fobap y30p mMorao 6u Jia Mmocayxu
[lopoanyHu 3aKoH Peny6uirike XpBaTCKe KOju BaHOpauyHy 3ajeAHULY AebUHUILIE
Kao ,’KUBOTHY 3ajeJHULYy HeyJlaTe XKeHe U He0XKemheHOor MyIlKapla Koja Tpaje
HajMakbe TPU roJiUHe, a Kpahe ako je y 10j poheHo 3aje JHUUKO JeTe UJIU aKo
je HacTaBJbeHa cKJanameM Gpaka?®. JIpyro nutame Koje ce 0OTBapa TUYe ce
KOHTHUHYHUTETA Y OCTBapHBaky 3ajelHHUIIE — 1 JIU je TOTPe6HO Aa BaHOpavyHa
3aje/HUIIA Tpaje HENPEKUJHO TPU roJHe, UM je Moryhe Jia cy je napTHepHu
3aCHOBaJIY, OHa TpajaJjia U3BECHO BpeMe, IpeKHHYJIA Ce [1a HACTaBUJIa, aJlu je y

CTaHOBae BAaHOPAUYHUX TapTHepa HUje pe/iCTaBJ/basio yCJIOB /la ce yTBP/H ia BAaHOpadyHa
3ajegHuLa nocToju. Mmak, v 3a Taj cjay4aj ce HarsallaBa /ia je oJJiyKa JloHeTa MOBOJ0OM
3axTeBa OUBIIET CYNPYKHUKA 3a IPECTAHKOM M3/[pXKaBakha CYNPY>KHUKA KOjH je 3aCHOBAo
BaH6GpayHy 3ajeJHUILY [0 OKOHYAY OpaKa, a 1a je MUTakbe Ja JIM 61 3aK/byyaK OMO UCTHU
Jla je mocpeay GUJI0 KOHCUTYHUCAbe, YMECTO pecTaHKa uszipkaBama (Draskic¢, 2016:47).

28 Yua. 11. cT. 1. Obiteljskog zakona, Narodne novine, 103/15, 98/19, 47/20. Unak, u oBo
pelllere MpaTe KpUTHKe, Oyayhu a mpenu3Ho JebrHHUCAakbe BAaHOpavyHe 3aje/JHUIE HUCY
npaTuJe NpoMeHe APyTUX NPONKCA KOjU ce Takohe THUy ITpaBa U AY>»KHOCTHU BaH6pAaYHUX
napTHepa, I1a je y NojeAUHKMM BaHOpavHa 3aje/JHUIIA jOlI YBEK 3aje/lHUIIA Koja je TpajaJsia
,Jy2Ke BpeMe*, II'TO JOBO/AH 10 aHTUHOMMU]e -~ IPOTUBPEYHOCTH /iB€e UJIY BUIIE IPaBHE HOpMe
KOja ce HAPOMYMUTO MaHUPeCTyje y TaKTUYHOj IpUMeHHU TUX HopMHU (Luci¢, 2015: 101-131).
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CBEYKYITHOM Tpajaky TO 6UJIO HajMake TpU rogruHe? Kako 3aKoH He HarJalaBa
KOHTUHYUTET, YUHU Ce Jla 6U mapTHep U3 OBaKBe BaHOpauHe 3ajeHULE, V3
HCNyHekbe APYTUX YCJI0Ba, 0CTBAPHO IIpaBo Ha IOPOAUYHY NeH3ujy. Uiy, Ha
npuMep, 6pax je Tpajao Jy»Ke oJ, TpU roJHEe U CYNIPY>KHULU CYy UMaJIU JeTe.
Hekos1MKo rojHa rnocJie pa3Boja 6paka OHU IOHOBO 3aKJbyde OpaK UJIK CTyne
y BAaHOpa4yHy 3aje JHULY U IIpe IPOTeKa TPU TOJAMHE jeTHO O/ BbUX IPEMUHE, Ay
TOj IOHOBJbEHO]j 3ajeJHULM HUCY UMaJIU Aele. [la in y TOM cJy4ajy IpeKruBe/n
6payHu/BaHOpayHU NapTHEpP UMa paBo Ha NOPOAUYHY NeH3Ujy? Mako 3aKoH
0 IIEH3H1jCKO U MHBAJINJCKOM OCUT'ypakby He TOBOPHU HULITA O TOMeE, MUIIL/beHha
CMO /1a 6 NpeXXHBeJIY MapTHep UMao paBo Ha MOPOJUYHY IIEH3U]jY, U3 pa3Jiora
LITO je L U/b HOpMe O AYXKUHU Tpajama 3ajeHULle 0ff HajMawe TPU roJuHe
WJIM NIOCTOjakbe HajMake jeJHOT JleTeTa yIpaBo Ja Cce clipeye 3JI0ynoTpebe.
[locTojame npeTxoAHOT 6paka UM BaHOpauHe 3ajeJHULE V Tpajamy AyKeM
o/ TP rOIHE U/UJIY HajMakbe jeJHO ZieTe, JOBOJbAH je J0Ka3 Jia Te /iBe 0cobe
HUCY UMaJjle HaMepy Jia 3J10ynoTpebsbaBajy 6pak UJid BaHOpayHy 3aje JHULY Y
LUJby OCTBapuBaka IpaBa Ha NOPOJUYHY NEH3U]Y.

C/M4YHO NMTame GU ce MOIJIO NOCTABUTHU U 3a CUTYyalldjy Ka/Jia jelaH o BaH-
O6payHUX MapTHepa npoMeHHU noJ. [locTojawe 6paka U BaHOpayHe 3ajeHUILLE,
npeMa YcTaBy W 3aKOHY, IPETNOCTaB/ba NOCTOjalbe PA3JIMYUTOCTH MOJIOBA.
Ykonuko, MehyTuM, jejaH ofi TapTHEpa IPOMEHHU 1101, Te Ziohe 10 UCTOMOJIHOCTH,
NUTakbe Ha Koje he 0/iroBOp laTH TEK Cy/ACKa [Ipakca jecTe Ja Jiu he BaHOpayHU
napTHep GUTH NMpPeno3HaT Kao aKTUBHO JIETUTUMUCAH 3a IOKpeTawe OBOT
MOCTYIKa, Te Aa Jik he My ce, ¥ /Ja BAaHGpavyHa 3ajeJHULA TPajamby JYKeM Of
TPU FOJJMHE UJIU ca MaKap jeJHUM 3ajeJHUUYKHUM JleTeToM OyJie yTBpheHa,
NpU3HATH IPaBO Ha NOPOAUYHY NeH3Ujy. YuHU ce fa he oaroBop Ha nuTame
KaKo NOCTYNHUTH Yy 0OPHYTOj CUTYALUjU — Ka/ia je 3ajeJHULIA )KUBOTA [oYeJia
Kao 3aje/lHULA UCTONOJHUX MapTHePa, 1a je jeJaH HAKHAHO IPOMEHMO MO0JI,
aJiu ce OKOHYaJIa Ipe Hero LITO Cy Kao NapTHEPHU Pa3/IMUUTOT [0J1a XKUBeJIU
3aje/IHO HajMamwe TPU roJiMHe OUTHU jeJHOCTABHUjH, Oyayhu [1a ce odyeKkyje fa
ce OBaKBa 3aje/lHMIIA }KMBOTA TPeTHPa Kao BaHOpayHa 3ajeJHUIIA CaMO y OHOM
NEPUOAY Y KOME je MOoCTOojasia pa3JIUIUTOCT 010Ba%.

29 Cutyanwuja Haj6JIM>Ka OBOj 0 K0joj je oAy4yrnBao EBporncku cys npaBje jecTe oHA Y
npeameTty MB v Secretary of State for Work and Pensions (C-451/16 01 26.6.2018. rogune).
Myuikapaun, poheH 1948. roauHe 3ak/by4uo je 6pak 1974. roarHe, a npolec npoMeHe moJja
okoHuao ce 1995.roxuHe. OH, MehyTHUM, HUje L06HO0 cepTUPHUKAT 0 IPOMEHHU NoJ1a, 6yAyhu
Jla je 3a TakaB JJOKYMeHT GUJIO TOTPE6GHO /ia Ce eroB 6pak MOHULITH, IITO CyNpyra U OH
Hucy xkesenu. Kaja je HaBpmmo 60 roguHa oZi61jeH je 3a oCTBapUBakbe IIpaBa Ha [IeH3Hjy,
6yayhu fa werosa npoMeHa 110J1a HUje yBaXkeHa, Te Jla ce 04eKMBaJIo ja 0CTBapy NpaBo Ha
IeH3HUjy Kao MyliKapay. EBponcku cyg npasjie yTBpAUO je IOCTOjalkbe JUCKPUMUHALM]je
Ha OCHOBY I10J1a Y OBOM IIpe/IMeTYy.
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Y 0BOM BaHMapHUYHOM MOCTYIKY MOJHOCUJIAL] TPeAJiora ce He Moxe oapehu
cBor 3axTeBa (4. 8. cT. 1. 3BIT).

YKOJIMKO ce KBaJMTeT BaHOpa4yHe 3ajefHHIle NMOTpebaH 3a OCTBapUBambe
nopoAiMyHe MeH3Uje yTBphyje Ha OCHOBY 3ajeJHUYKOT JleTeTa, TO ce UMa
KOHCTATOBaTH y JUCHO3UTUBY pellewa. [IoHOBO, moTpebHO je YTBPAUTHU
JY>KHUHY Tpajaia BaHOpauHe 3aje/iHUIe, IPeLU3HUje YNbeHUIY Jia je OHa
Tpajaja A0 CMPTH OCUT'yPaHHUKa.

HMako ce cpIickM 3aKOHO/aBall Haj3aj oAJy4yHo A, y Norje/ly oCTBapUBamba
paBa Ha NOPOJUYHY [TeH3H]y, y IOTHYHOCTH U3jeJHAYX 6pauyHy U BAHOpAuHY
3ajeHUIlY, CMAaTpaMo Ja je nocTojehe pelieme HEOMXOJHO AOPAJAUTH KaKo
06U ce y IpaKcH U306erjie HeJJOYMUIle U CIIpeuyunJie eBeHTyaJHe 3JI0ynoTpeobe.
CaM0 HOMMHAJIHO yHOLIewe oJijpesioe 0 jeJHAKOCTU 6payHUX U BaHOpPAayHUX
nmapTHepa y3 ynyhuBalkbe Ha BaHNAPHUYHU MOCTYNAaK, y Npakcu je Beh
OTBOpPUJIO HU3 TUTaa. HaunH yTBphewa KBa/IMTeTa BaHOpayHe 3ajeiHULLE U
KOHKYpeHIH1ja Be BaHOpavyHe 3ajeJHUIIE, HA LIITA CMO y OBOM pajy yKasaJu,
TEK Cy HeKHU o/; brX. UHOBUpPAHO pelleme, Koje He 61 NpeicTaB/baJlo CaMo YKy
KOHKpeTH3all1jy ycTaBHe oJpea6e Beh U KBaJUTATUBHU JONPUHOC CUCTEMY
MEeH3UjCKOT ¥ UHBAJIMJAUCKOT OCUT'ypama, 3axXTeBaso 64 AonyHy noctojeher
pemietba y 3[1MO, neta/bHO perysvcame NMOCTYIKa 3a yTBphewe nocrojama
BaHOpayHe 3aje/HULe KA0 UMEHOBAHOTI OCTYIKA Y 3aKOHY 0 BAHIAPHUYHOM
MOCTYIKY, aJIU U UHTPOCIEKIMjy 3aKOHOJaBIla O TOMe IIITa, 3allPaBo KeJu
3a 1 0Jf BaHOpa4yHOT napTHepa. Mako 3By4Hr Kao 036uJ/baH 3a/iaTakK, BaXKHOCT
WHCTUTYTAa IONYT BAaHOpavyHe 3aje/JHHUIle CAMO TaKaB MIPUCTYI U 3aCAYKYje.

30 Y cTaTyCHUM BaHIIapDHUYHUM CTBAapHUMa CTPAHKe He MOI'y HU IPU3HATH 3aXTeB CBOT
NapHUYHOT IPOTUBHUKA UJIM 3aK/bYYUTH CY[CKO IOPABHA K€, aJIM TAKBA MOT'YHOCT y OBOM
MOCTYINKY U He OCTOjH, UMajyhu y BUAY jeAHOCTPAaHAUKU KapaKTep MOCTYyIKa.
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THE EXERCISE AND PROTECTION OF THERIGHT TO A
SURVIROR’S PENSION IN EXTRAMARITAL RELATIONS, OR
WHAT HAS THE LEGISLATOR FAILED TO DISCLOSE?

Summary

The amendments to the Pension and Disability Insurance Act, enacted at the end
of 2019, envisage that the right to a family pension can also be exercised by the
surviving extramarital partner. Thus, extramarital partners have been equated
(for the first time) with spouses in matrimonial relations. In order to be entitled to
a survivor’s pension, both spouses and extramarital partners must inter alia spend
at least three years in marriage or extramarital union, or have a child together.
The existence of an extramarital union is determined in a non-litigious proceeding.
Although this statutory specification of the constitutional norm on the equality of
marriage and extramarital union is praiseworthy, the authors point out that the
new legal provision raises a number of issues. The situation is indisputable if a man
and a woman were in an exclusive extramarital relationship that lasted for a long
time, and particularly if they have at least one child together. However, in the event
that one of them was in a parallel extramarital union with another person, or if the
condition of gender differentiation does not exist or has ceased to exist, it raises the
question how the existence of an extramarital union will be proven in non-litigious
proceedings. The authors examine whether the existing legal framework provides
for achieving the goal of the provision envisaged in the Pension and Disability
Insurance Act, and how possible abuses of this right can be prevented in order to
protect the conscientious (bona fides) users acting in good faith.

Although the Serbian legislator finally decided to fully equalize marital and non-
marital unions in terms of exercising the right to a family pension, we believe that
the existing solution needs to be improved in order to avoid confusion in practice
and prevent possible abuses. Only the nominal introduction of the provision on the
equality of married and non-marital partners with reference to the non-litigation
procedure has already opened a number of questions in practice. In this paper, we
point to some issues concerning the method of determining the quality of an extra-
marital union and the competition between two extramarital unions. An innovative
solution, which would represent not only a concretization of the constitutional
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provision but also a qualitative contribution to the pension and disability insurance
system, calls for amending the existing solution in the Pension and Disability In-
surance Act, detailed regulation of the procedure for determining the existence of
extramarital union as a named procedure in the Non-litigation Procedure Act, and
the introspection what the legislator actually wants for and from an extramarital
partner. Although it sounds like a serious task, the importance of an institution such
as extramarital union certainly deserves not such an approach.

Keywords: extramarital union, survivor’s pension, Pension and Disability Insurance,
non-litigious procedure, marriage impediments.
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HIHPERE IA’KHUX BECTH,
IMMAH/JEMHJA H KA3SHEHO IIPABO™

Ancmpakm: 30pagcmeeHa Kpu3a u3aseaHa wuperseM 3apaste 6o0.1ecmu
COVID-19 Ha naaHemapHoOM HUBOY NPOY3POK0B8AJA je 3HAYdjHE NPOMeEHe
Y MHO2UM ceaMeHmuMa sbydckoz xcueoma, 0o me mepe da ce no4eso
2080pumMu 0 HeKoj m3e. Ho80j HopmasHocmu. He yaasehu y mo wma cee
08a ppasa modice da 3HAYU U Kakee Cy UMNAUKAYUje npo21auasared 3d
HOPMAJIHO c8e2a WMo HAM ce y 080M nepuody dewasa, y pady ce aHaau3upa
camo jedaH acnekm npomeHa, a mo je npaea Gyjuya pazauyumux (des)
UHgopMayuja Kojuma cMo 3acymu ca suule CmpaHda, 3a uje o3Haverbe
je y meopuju eeh ckosaH nocebaH, hpuau4HO U/Aycmpamue8aH Ha3ug —
uHgodemuja. KaacuuHa cpedcmea jagHoz UHPopMucared, d YUHU ce y
MHO020 8ehoj mepu uHmepHem u dpywmeeHe mpeice, 06U1yjy HenpezaedHuM
cadpxcajuma o camoj 6osecmu, HAHUHUMA Je4erbd, PYHKYUOHUCAFLY
npugpede, KpumMuHaaumemy y HO80OHACMAAUM NPUAUKAMA umd., Koju cy
yecmo makeu da Moz2y 0a U3a308y y3HeMuperbe jagHoCmu, Hapyuagarse
jasHoz peda u mupa, aau u da omedxcajy yHKYuoHuUcarse u chpogoherbe
00/1yKa U Mepa 0pHCA8HUX OP2aHA UAU 0p2aHU3ayuja Koje epuie jasHa
osaawhersa. Pad npedcmassba nokywaj da ce kpumuuku cazsedd
Ka3HeHoNpasHa peakyuja Ha nojagy wuperba AaxCHUX eecmu, nojiasehu
npeo 0d HopmamugHoz okeupay Cpbuju uy u3abpaHum cmpaHum npagumd,
da 6u ce nomom aHa.usupaau u docmynHu hodayu o Mmome Kako ce y 080j
B8AHpPEOHOj cumyayuju OH npumersyje y npakcu.

Kyune peyu: naxcHe secmu, ungodemuja, nandemuja COVID-19, kazHeHo
npaeo, uza3usarbe naHuKe U Hepeoa.

" dusica@prafak.ni.ac.rs

“Paj mpe/JcTaB/ba pe3y/ITaT HCTPAXKUBaAha 110 YToBOPYy 0 GUHAHCHUPAILY U peanu3anuju
Hay4yHoucTpaxkuBaykor paga HUO y 2022. roauny, 6p. 451-03-68/2022-14/200120. Paj,
je usyoxxeH Ha MehyHapoaHOj Hay4YHOj KOHbepeHUjU , JlesloBatbe MHCTUTYIIMja CUCTEMA
y BaHpeJHUM CUTyaljMjaMa: UICKyCTBa U U3a30BU", oJp>kaHoj Ha [I[paBHOM dakynTeTy
Yuusepsuteray Humy, 20. u 21. anpuna 2022. rogune.
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1. YBoj uiu naHaemMuja u uHpoaemMuja

@deHOMEH 1IMpewa JIAXXHUX BECTU YOIILITE HUje HOB, ajU je y CaBpeMEHO
Jloba 106MO0 HeKe HOBe JMMeH3Hje, ¢ 063UPOM Ha TO Jia je TeXHOJIOUIKHU
pa3Boj oTBOpUO HecayheHe KoMyHuUKaluoHe MoryhHocTH. [loK je y paHUjUM
eroxaMa 3a IJjacupame 6uao kakBe uHPopMaluje 610 NOTPeOGHO MHOTO
BHIle BpeMeHa U TPyZa, JaHac ce TO MOXe OCTBAPUTU TPEHYTHO U TO Ha
rJ106a/71HOM HUBOY. [lope HeCyMBUBUX J06p06UTH, 6p30 Ce MoKasaJsia U Jpyra
CTpaHa MeJia/be — 0JIaKIIAHO AUCTPUOYHpabe PA3JIMYUTUX, A UX CJI060HO
Ha30BeMO, HENIPUXBAT/bUBUX CaJIp>Kaja, YK/bYUyjyhH U 1aXkHe BeCTH, IPU 4eMy
je KpyT cybjekaTa KOju Yy4eCTBYjy Yy OBOM NpPoOLeCy NPaKTUYHO HEOTPAHHUEH,
y3 HarjlauleH npo6JieM HbUXOBe oTexkaHe uJeHTUUKauuje. [lanaemuja
KOpOHaBHpYyca je caMo J0JaTHO aKTyeJn30BaJjla LIHpPeHE JAXKHUX BECTH, [0
Te Mepe Jia je Beh CKoBaH HOB TePMHUH - MH)O/leMHU]ja, KAKO 61 03HAYUO OYjULLY
(me3)undopmaryja o 60/1eCTH, CAMITOMUMA, HAUMHUMA JIeuea, IocaeAulama
KOje 0CTaBJ/ba, aJld U 0 QYHKIIMOHUCAY 3/paBCTBEHOT CUCTEMA, JIP>KaBHUX
opraHa, IpuBpeJie U CJIUYHO, U TO HAPOUMUTO NMPEKO APYIITBEHUX Mpexa, Y
4yeMy je 6110 BeoMa Telnko cHahu ce.! JIok je, ca jenHe cTpaHe, GUJI0 HOTPEGHO
Y y HOBOHACTAJIUM OKOJIHOCTUMA 04yBaTH CJ0060AY U3pakaBama, Kao jeiHy
0/1 KJbyYHUX BpeJJHOCTH Ha KOjUMa Ce 3aCHUBA JIEMOKPATCKO JIpyLITBO, ca
Jlpyre cTpaHe je U3pakeH U 3aXTeB 3a jauOM KOHTPOJIOM U OJATOBOPHUjUM
IOHallakeM y jaBHOM AUCKYPCy. EBpoIcKa KOHBeHLMja 3a 3alUTUTY JbYACKUAX
paBa ¥ 0CHOBHUX cJio6oja (Y AabeM TeKcTy KoHBeHIMja)? rapaHTyje cl060ay
n3paxkaBama (4/1. 10), Koja yKk/bydyje noceloBame CONCTBEHOI MUILJ/bEA,
IpUMakbe U caoNllTaBawke HHPopMalLuja U u/ieja, 6e3 Melllaha jaBHE BJACTHU U
6e3 063upa Ha rpaHuLe. MehyTum, KonBeHL[1joM je HarsalleHo Ja Kopuluhemwe
oBe ¢s1060/1e TOBJIa4Y X 32 CO60M U U3BECHE JIY>KHOCTH U OATOBOPHOCTH, 2 TO 3HAUU
Y /1a Ce OHA MO’Ke MO/ABPrHYTH ,,popMaIHOCTHMA, YCJIOBHMA, OTpaHUYEbUMaA
WJIY Ka3HaMa [IPONKUCaHUM 3aKOHOM U HEOIIXOJHUM Y IeMOKPATCKOM JIpyLITBY
y UHTEepecy HaljMoHaJiHe 6e36eJHOCTH, TEPUTOPUjaIHOT UHTETrpUTETA UJIU
jaBHe 6e36e4HOCTH, paJU ClipeyaBamka HepeJia WU KpUMHHAJa, 3aLITUTe
3/lpaBJba MJIM MOpaJa, 3alITUTE yIJeJa I IpaBa APYTryX, cipeyaBamba
OTKpUBama obaBeliTewma J0OUjeHUX y IMOoBepemy, WJIU paju o4yyBamka
ayTopUTeTa U HENPUCTPACHOCTHU cyAacTBa“. Tome 6u Tpebaso fojaTH Aa
KonBeHLMja 103B0O/baBa U O/ICTYNakha Y BaHPeJHUM OKOJIHOCTUMA (4. 15),

1 OcamoM TepMUHY feTa/bHUje y Simon, Camrgo, 2021: 1-22. 3aHUMJ/bUBO UCTPAXKUBakbe
Ha TEMY KaKo cy ce rpahaHu pa3/IMYMTHUX 3eMa/ba HHGOPMHUCAJIHN U NMPOLEHUBAIH
BepozocTojHOCcT nHbopMarnuja BueTH y Nielsen, Fletcher, Newman, Brennen, Howard,
2020: 1-32.

2 3axoH o patTudukanuju EBponcke KOHBeHIHje 32 3alITUTY JbYJCKHUX TPaBa U OCHOBHUX
cs1060/a ca OMYHCKUM NPOTOKOJIUMA, CayxcbeHu eaacHuk CLT - MehyHapodHu yeoeopu, 6p.
9/03, 5/05, 7/05 - ucnp., Cayxcb6eHu eaacHuk PC - MehynapodHu yeoeopu, 6p. 12/10 u 10/15.
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TaKo /ia je ocTaB/beHa MOryhHOCT YyroBOpHHUIIaMa Jia y i06a paTa ujiu Apyre
jaBHe OMMAaCHOCTH KOja MpeTH ONCTAHKY Hall¥je peAy3uMajy Mepe KojuMa ce
oJicTyma oJ; o6aBe3a npey3eTux KOHBEHIIUjOM, aJii cCaMO Y HajHYKHUjo] MepHu
KOjy U3UCKYje XUTHOCT CUTyaLuje. Y TOM CMUCILY, 0Baj pajJi IpeACcTaB/ba 0Ky L]
Jla ce KpUTUYKH carJie/ia Ka3HeHOINpaBHA peaKIija Ha [10jaBy LUK peha JIaXKHUX
BECTU Yy U3abpaHUM IPaBHUM CUCTEMHMA, KaKO 61 ce Ha OCHOBY HOPMAaTHUBHOT
OKBHMpA M HAUMHa IPpUMeHe YCTAaHOBUJIO /1a JIU IIOCTOje 3JI0ynoTpe6be OBaKaBUX
MHKpPUMMHAllMja Ha LUTEeTY rapaHTOBaHe €j1060/ie roBOpa.

2. lllupewe NaKHUX BECTU Y KPUBUYHOM 3aKOHOAABCTBY U
CYACKOj IPpaKcH - mperJief crama y Penyoaunu Cpouju

KpuBuunu 3akoHuk Peny6snke Cpouje? (y nambeM Tekcty K3PC) moce6HO
MHKPUMUHULIE LINPEeme JaXXKHUX BECTU. Y IUTawy je [leJ10 U3 rpyne NpoTUB
jaBHOT peJia U MMpa, N0/, HA3UBOM HM3a3UBame NaHWKe U Hepeja (4. 343).
O6GjekaT 3allITUTE OBOT JieJa je ABOjaK, TaKo /a ce Y TEOPUjU Mope]] jaBHOT
peZia U MUpa, IOMUE U CIOKOjcTBO rpabaHa (JoBameBuh, 2019: 86). Jlesio y
OCHOBHOM O00JIMKY HacTaje KaJia Ce U3HOLIEHheM UM MPOHOIIEeHheM JIaKHUX
BeCTH WJIU TBphewa M3a30Be NaHUKA UJIM TeKe HapylllaBame jaBHOT peJia
WJIM MHUPA, UK OCYjeTH WJIM 3HayajHHje OMeTe CIpoBoheme oJJiyKa U Mepa
Jip>KaBHUX OpraHa WJIM OpraHusaliyja Koje Bplie jaBHa oBJallhemwa. Pagmwa fesa
je mocTaBJ/beHa aJITEPHATUBHO, KA0 U3HOLIEE UJIM IPOHOIIEHE, IPU YEMY Ce
IIpBa OJHOCH Ha CaollITaBakbe CONCTBEHUX Ca3Hamwa, a Jipyra Ha IJlacupame
Heuera LITO je YYMHUJIAL cCa3HAo of Apyror sula. OHa MoXe GUTHU U3BpLIEHA
pe4yrMa, yCMeHUM WJIM IMCAaHUM NIy TeM, CJIMKOM, KOHKJIYJeHTHUM pajibhaMa
WJIM Ha OMJIO KaKaB pyTy HAYUH N0A06aH 3a IpeHoLIekhe TBPbU ApyTruMa.
CaM npeAMeT U3HOIIEeHka UK IPOHOLIEkhA MOTY GUTH HCKa3W PasJUYUTH 10
CBOjOj caip>KMHH, aJIH je 3a M0CTOjakbe JleJla HYKHO J1a OHU OyAy JIaXKHU. Y
CyNpOTHOM, aKo je TBphewe UCTUHUTO, Jeso Hehe mocTojaTu 4akK U ako cy
HacTaJle nocjaeauie HaBegeHe y 4. 343 K3PC. l'oBopehu o paawu, Tpeba ce
OCBPHYTH U Ha TO Jia je IpU lbeHOM GopMy /ircamy 3aKOHOJaBal, UCKOPUCTHO
TpajHe ryaroJe. To 3Ha4M Jja ce paZy O T3B. UTEPATUBHOM [JIeJIUKTY Te OH, V
cJly4ajy Kajia ce KOHTUHYUpaHo y kpaheM HHTepBaay npejy3nMa Behu 6poj
pajbU UCTe CaZpKKHe, IOCTOjasIo CaMo jelHO JieJio, a He peaJiHU CTHULA].
MebyTuHM, ako ce pase Bplile ca BpeMeHCKHUM pa3MaKoM, a caZipKaj TBpmbHU
npeJCcTaB/ba CAMOCTAJIHE LieJIMHE, IOCTOjakbe PeaHOT CTUIlaja He MOXKe OUTH
HCKJ/bY Y€HO.

3 CayxcbeHu eaacHuk PC, 6p. 85/05, 88/05 - ucnp., 107/05 - ucnp., 72/09, 111/09, 121/12,
104/13, 108/14, 94/16 u 35/19.
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Jla 6u fesio 610 CBpLIEHO, IpeAy3eTa pajkha Mopa U3a3BaTU U HEKY OJ
nobpojaHuX NocJeulia — MaHUKY, TeXe HapyllaBake jaBHOT pejia U MUPa,
0ZlHOCHO ocyjehemwe UM 3HAYajHUje oMeTakbe clipoBohemwa ofiyKa U Mepa
Jp>KaBHUX OpraHa MJIM opraHu3aliija Koje Bplie jaBHa oBJsalihemwa. [laHuka
npejcTaB/ba ocehawke HHTEH3UBHOT CTPaxa, KOju ce MojaBJbyje He caMo Kao
NCUXUYKO JlelllaBake, Beh nMa 1 cBoje pusnuke MaHudecTalje, a U3 CMUCJIA
WHKPUMUHalLMje cJe/iu [ia 0OHa Tpeba Ja noroau Buile guna. [lopes momeHy Tor
oxpehema oCTOjU U LIKPE, Te M0jeJUHU ay TOPU HABOJE /1a je Y OKBUPHMa OBe
MHKpPUMUHAlMje y NIUTawy ,CTBapame KoJ rpahaHa ocehama He3aj0B0J/bCTBA,
peBoJITa, HeoobpaBamwa npeMa nojeJJHHUM UJIU CBUM OJlIyKaMa UM Mepama
JIp>)KaBHUX OpraHa UJIM opraHy3alyja Koje Bplie jaBHa oBsauthewa”“ (Jopamenuh,
2019: 87).Iojam jaBHoT pefa u Mmupa Huje oapehen y K3PC, asu ce mo 3akoHy o
jaBHOM peay 1 MUPY* IO/ b Me N0 pa3yMeBa ,yckJaheHo cTamwe MehycoOHUX
ofHOcarpahaHa HacTaJI0 BUXOBUM MOHALIAKHEM Ha jABHOM MECTY U [IeJIOBabeM
opraHa ¥ opraHusalidja y jaBHOM XXHMBOTY, paju obe3behema jegHaAKUX
yCJIOBA 33 OCTBapHUBakbe JbYACKUX U MabUHCKUX NpaBa U cao6oja rpahana
3ajeMueHux YcTaBoM". HapyluaBame y CKJIONY OBOT Jiejla Mopa GUTHU TeXe, LLITO
npezcTaB/ba GaKTUUKO NHUTakbe, OCTAB/HEHO CYY HA MPOLEHY O CIy4aja [0
cay4daja. Tpehu Tun nocseauie o6yxBata ocyjeheme, Tj. HecupoBohemwe o1yKa
Y Mepa Ap>KaBHUX OpraHa UJIM OpraHu3aliyja Koje Bplle jaBHa oBJallihema,
WJIY 3Ha4YajHUje OMeTakbe, Tj. OTeXKaBakhe lbUXOBOT CIIPpoBOhea. Y KOHTEKCTY
NnaHJeMuje U3a3BaHe KOPOHABUPYCOM, yIipaBo Tpehu Tum nocaejuue fobuja
Ha 3Ha4dajy. Ca gpyre cTpaHe, U30CTaHAaK lOCJeJMlla CTBapa NOKYy1aj, aJu
ce OH 360r mpomnucaHe Ka3He (Ka3Ha 3aTBOpa OJ TPU Mecella /10 TPU rOJiHHe
Y HOBYAaHa Ka3Ha) He HaJla3M Y 30HU Ka>KHUBOCTHU. Y TeopHuju je npuMeheHo
Jla y CYyZCKOj MpaKCHU HeKaZia OCTOjU NOTrpeliHa IPUMEHa, jep Ce MOCTOojambe
nocJsejule He Jloka3yje, Beh caMo To Ja je ogpeheHa pajma nofob6Ha ja je
n3zazoBe (CTojanoBuh, 2021: 2), 3a mrta ce CUTypHO He MOXKe Hahu onpaBaame.

Cy6jeKTUBHU eJIEMEHT JieJia IpecTaB/ba YMUIL/bA]j. To 3HAY U Jia je yYUHUIAL
y BpeMe u3BplIemha OM0 CBECTaH TOora /a Cy BeCTHU JiaXkKHe U Jja he kUXOBO
caonuTaBamwe NpoOy3poKOBaTH oApeheHe nocjeAule, Kao U a je nopej TOT
ca3Haa KeJsieo Jia UX IJlacupa U Tako U3a30Be NpeTHnocTaB/beHe edeKTe
(AMpeKTHU yMHULL/baj). /l0/1a31 Yy 063UP ¥ €eBEeHTYaJIHU yMUIIL/bAj, KaJa yYUHUIAL]
HUje y NIOTNIYHOCTU CUTYPaH /ia Cy BECTH JIaXKHe, aJIU je CBECTaH Jja MOTY GUTH
JIa’KHe, [1a OTeT IPUCTaje Ha ’bUX0BO CaoNlITaBame ca Aa/bUM UMIJIMKaLUjaMa.
[locTaBJ/ba ce NUTamke KAKO TPETUPATH €EBEHTYAJHO J0OPOHAMEPHO K PEHE
JIA)XHUX BeCTH, Ha IpHMMep, aKO ce IpeyBeJInYaBajy ONacHOCTH 0/ KOpOHaBUpyca
He G JIY ce yTHLIAJI0 HAa rpahaHe fa NOWITYjy MponucaHe Mepe. iMa Mulbema
Jla 61 0BO MOIJIO IOBECTH [J10 IPUMEHE Jiesia MaJior 3Havyaja (CtojaHoBuh, 2021:

4 Cayxc6enu enacHuk PC, 6p. 6/16 u 24/18.
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2),° Ma/1a IOCTOjH U IpyTa CONYI[Hja, Ia Ce 0 0BAKBOM MO3UTHUBHOM MOTUBY BOJIH
padyHa IpUJIMKOM OiMepaBaba Ka3He UK U360pa APyre KpUBUYHE CAHKIIH]e.

KBasnprkoBaHU 06/1MK KOHCTPYHCAH je IOMONhy NOCE6HOT HAaUMHA U3BpLIEHa
Koju omoryhaBa Jja Jla>)kHe BECTU Ca3Ha HeorpaHUYeHU 6POj UHAMBHUAYATHO
HeoJpeheHux sinna. OH HacTaje aKo je U3HOUIEH e UM MPOHOLIEHE JIAXKHUX
BECTHU UJU TBphema YUUbEeHO NIy TEeM Cpe/cTaBa jaBHOT MHPOpMHUCawka UIx
CJIMYHUX CPe/iCTaBa UJIM Ha jaBHOM CKYIly, 3a LITa je 3anpeheHa ka3Ha 3aTBopa
y Tpajawy o 1ecT Mecenu a0 net roguHa. [lomto K3PC He no3Haje nojam
cpeAcTaBa jaBHOT HH$OpPMHUCakha, Kao 3HavajaH 3a beroBo oapeheme nocraje
3aKoH 0 jaBHOM MHpoOpMHUCay U MeaujuMa.® [Io oBoM U3BOpYy MeHjuMa ce
cMaTpajy cpeAcCTBa jaBHOI ob6aBellTaBakba Koja peuynMa, CJAMKOM, OJJHOCHO
3BYKOM IIpeHOCe ypeJHUYKHU 061MKoBaHe UHPopMaLUje, Ujieje U MUILL/beha
U pyre cajip»Kaje HaMekleHe jaBHOj AUCTPUOYLHjU U HeopeheHOM 6pojy
KOPHCHHMKA. 3aKOHOM je U3pUYMTO HaBeJeHo Ja ce [0/ MeJujuMa HapouuTo
o/ pasyMeBajy: ,AHeBHe U IepUOoJMYHe HOBUHE, CEPBUC HOBUHCKeE areHIiyje,
pajuo-nporpaM U TeJleBU3UjCKU IPOTrpaM M eJIeKTPOHCKA U3jaba TUX MeJija,
Kao M caMOCTaJIHa eJIeKTPOHCKa U3Jjamwa (ypehruBauky 06/1MKOBaHe UHTEPHET
CTpaHUlle UJIU UHTEPHET NOpTaJjH), a KOju cy ynucaHu y Peructap Meauja, y
CkJaay ca 3akoHOM" (4. 29). U 06pHYTO, 06jallllbeHO je U LITa Ce He cMaTpa
MeJUjuMa,” IpU 4eMy je MoceOHO MHTEePEeCAaHTHO Jla Y Me/Jiije HUCY yBplIheHe
Jauatrdopme, monyT UHTEpPHeT PopyMa, APYLITBEHUX Mpexa U APYyTrux
niaatdopMu Koje oMmoryhaBajy cs0604Hy pasMeHy MHopMaIuja, ujeja u
MULIbEHA HEHUX YJIAHOBA, HUTU OUJIO KOja ipyra caMoCcTaJiHa eJIeKTPOHCKa
ny6JMKaluja, NonyT 6J0roBa, Be6-pe3eHTallja U CAUYHUX €JeKTPOHCKUX
npeseHTallkja, OCUM aKo HUCY ynucaHe y Perucrap Mejuja, y ckaazay ca
3akoHoM". [louTo He crafajy y Meiuje, Aa M 6U ce OH/ia MOIJIO IPOTYMAa4UTH
Jla ApyLITBEeHe Mpesxe cajajyy ,Apyra cJu4yHa cpeAcTBa“? YuHU ce a OBaKBa
aHaJsioruja Huje Moryha; ApyuITBeHe Mpee Cy U3PUUYUTO UCKJ/byueHe U3

5 Kako ce oBaj 0CHOB HUCKJ/by4yeHa NPOTUBIPABHOCTH IPUMeEbYje caMo Ha Jiesa 3a Koja
je mpornucaHa HOBYaHa Ka3Ha MJIM Ka3Ha 3aTBopa [0 Tpu rojguHe (4. 18 K3PC), To 6u
€BEeHTYaJIHO MOIJIO /la Ce OJJHOCH CaMO Ha OCHOBHH, a He M Ha KBaJIMPUKOBAHU 00K Jie1a.

6 Cayxc6enu enacHuk PC, 6p. 83/14, 58/15 u 12/16 - aymenmuyHo mymauerse.

7 Ynutamwycy: ,Kmbura, uaM, Hocad ayJuo ¥ ayAM0-BU3yesTHOT caZipKaja, HayYHU U CTPYYHHU
4acomuc HaMeeH MPBEHCTBEHO UHPOPMUCAKY UJIH 06pa3oBamwy oapeheHe npodecroHa He
rpyIe, ocTaJjie LTaMIIaHe My6aUKaLyje, KaTaJor KOjU CaAp KU UCK/bYUYUBO 00aBelITemha,
orjace, pekJiamMme U ”HpopMaIMje HaMeweHe TPXKHUILITY WY OUJITEH U CJIMYHe Ty6IuKanuje
HaMemeHe UHTePHOM HHGOpMHUCamy, eJIeKTPOHCKA Ny6anKaluja Jp»KaBHUX opraHa u
opraHu3aliyja, yCTaHOBA, jaBHUX Npejay3eha U NpUBpeJHUX APYIITABa, NpeJy3eTHUKA
Y BbUXOBUX YAPYKemwa, CAyKOeHo IJIacujIo, IiTaMIaHa CTBap MONYT JieTaka, IJlakaTa U
CJIMYHUX Cpe/iCTaBa jaBHOT 06aBellITaBama, Apyra ny6anKalujay CMUCIY IPONKca KOjUM
ce ypebyje n3gaBauITBO, KA0 HU UHTEPHET-NIPEeTPaKMBa4YH U arperaTopu’.
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nojMa Mejiyja, na 61 oHa J06MJIa KapaKTep T3B. KpeaTUBHE aHaJIOTHje, Koja y
KPUBUYHOM IIPABY HHUje J03BOJ/beHA 360T CYyNIPOTHOCTHU Ca HAYEJIOM JIETAJIUTETA
(CtojaHnoBuh, 2021: 3). be3 063upa Ha HaBeAEeHO, Yy TOKY NaHAeMHje GUJIO je
npumepa Aa cy npuBoheHu rpahaHu ynpaBo 360r niacupama HHopManuja
nyteM Facebook-a.?

IllTo ce jaBHOI CKyIla TUYe, y CY/ICKOj IpaKcH je mpuxBaheH CTaB /ia Ce CKYIl He
CMaTpa jaBHUM YKOJIHKO My IPUCYCTBY]y Ta4HO (MOMMEHHNYHO) ofipeheHa 1u1a,
YaK 4 KaJia cy OHa MHOTro6pojHa, LITO je 3aCHOBAHO Ha oJijpef6aMa 3aKoHa 0
jaBHOM OKymJbaky (4. 3 ¥ 4).” U 06pHYTO, CAaMO HHAUBHUAYATHO HeoJpeheHa
auiay BeheM 6pojy cCKyn YMHe jaBHUM.

[Ipukas ctamwa y Peny6aunu Cpbuju He 6M 610 NOTIYH 6e3 carjieJjaBatba
npakce. Mako ce Morao 04eKHBAaTH U3BECTaH CKOK, TO Ce HHje JIeCHUJIO Ka/ia je
y NUTakby KPUBUYHO /IeJ10 N3a3UBakba NaHWKe U Hepeaa.l’

Ta6esa 1. [IpujaBe, onTyXemwa U OCyAe 3a AeJI0 N3a3UBambe NAaHUKE U
Hepega (4. 343 K3PC) y nepuoay 2017-2021. rogune!'!

roguHa npujase OIITyKema ocyne
2017. 40 12 12
2018. 25 7 6
2019. 42 3 2
2020. 34 14 8
2021. 37 -12 7

[logany mokasyjy fa Cy U Ipe U 3a BpeMe Tpajara NaHJeMuje u3a3BaHe
KOPOHaBUPYCOM OCyZie 33 U3a3MBame IaHUKe U HepeJia IPpUJINYHO peTKe. To
MOCTaje joll eBUJEeHTHHje KaJla ce OHe JIOBely V OJHOC ca YKYNHUM GpojeM

8 TakaB c/1y4ajje olKcaH y jeJHOM HOBUHCKOM 4saHKY https://www.blic.rs/vesti/drustvo/
uhapsen-muskarac-57-zbog-sirenja-panike-i-laznih-vesti-na-fejsbuku-nekoliko-srba/f0eg3ly,
npuctyn 31. 01. 2022. roguHe.

9 CayxcbeHnu enacHuk PC, 6p. 6/16.

10 OmimTu mpersief o cTamby KpuMuHaauTetay Cp6uju 3a BpeMe enuzieMuje KOpoHaBUpyca
BugeTH y Hukosnuh Puctanosuh, 2021: 151-163 u Jlykuh, 2021: 286-291.

11 Kopumhenu nozaiu ca cajra Peny6MYKOr 3aBo/ia 3a CTaTUCTUKY https://www.stat.
gov.rs/oblasti/pravosudje/, npuctyn 31. 08. 2022. ronuHe.

12 CaomnmTeme Peny6MyKoOr 3aBo/ia 3a CTaTUCTUKY 6p. 189, roa. LXXII, ox 14. 07. 2022.
roJiMHe He Ca/IP’KU 0Baj NOJjaTak, Npelu3HHUje NoAalH1 0 ONTYKebHUMa Cy JaTH 36UPHO 32
rpyrne KpUBUYHUX /leJ1a, a He M 32 KPUBUYHA JleJ1a [10jeJTMHAYHO, BUJIETH Ha CTP. 2.
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ocyza,'® u3 yera cje/id 3aCTYN/bEHOCT Makha, YaK U 3HA4ajHO Makba 0/ jeJHOT
MNpOoLeHTa.

Hu mrto ce cy/icke ka3HeHe MOJIUTHKe THYe HUje TPpUMeheHOo HUIITA aJlapMaHTHO.
Y nocMaTpaHOM MeTOTroJUIIHEM [TIEPUOAY, 33 CJIy4YajeBe Y KOjuMa je I0ILJIO [0
CYACKOT enuJiora 1 KOHJAEMHATOPHUX Npecy/ia MoKasaJo ce ja je Hajuelihe
u3pullaHa ycjaoBHa ocyaa (18 nmyrta uau 51,43%), ka3ua 3atBopa (15 uau
42,86%), on yera Hajuewthe kyhHu 3aTBop (8 uau 53,3%), 0k ocTaso oTnajsa
Ha KpaTKe Ka3He 3aTBOpa M HOBYAHY Ka3HY (2 uau 5,71%).

MebhyTuM, HaKo ce M3 CTATUCTUYKOr Mpersiefja BUAU A Y BaHPEAHUM
OKOJIHOCTHMMA HHje 6UJI0 3/10ynoTpebe MHKPUMHUHALMje Y CMUCJIY HeHe
€KCTeH3UMBHe I pUMeHe, NOojeJUHU CJly4yajeBU yKa3yjy Ja HHUje CBe TaKo
no3UTHUBHO. HauMe, 3a6esie’keHU Cy NpUMepH NprBohema Jiekapa 1 HOBHHapa
KOjU Cy U3HOCHUJIU TOJaTKe 0 6p0ojy 3apakeHUX U 0 HealeKBaTHUM yCJI0BUMa 3a
Jleyerbe 060J1e/1MX Y 3JpaBCTBEHUM yCcTaHOBaMa. [lakiby jaBHOCTH PUBYKJIO
je npuBoheme HOBHHApKe Koja je HanucaJsa Aa y KBl BojroauHe nmoctoju
npo6JsieM 360T HeJOCTaTKa OCHOBHEe ONpeMe U NOTIYHO XaOTUYHUX YCJI0Ba
paZja y BpeMe NaHJAeMHUje, [UTUPABILM U3jaBe TaMOLUlmber MeIWLUHCKOT
oco6sba.'* 3aHUMJBHBO je Z1a je caMo AaH npe Tora Biaga PC goHesa moce6an
3akJspydak,'® kojuMm je ogpebeno ga jeguHo KpusHu mta6 uMa opsanthemwe
Jla fiaje 3BaHW4YHe HH$OpMalMje 0 CBeMY IITO MMa Be3e ca NaHJeMHUjoM, 10K
ce obaBelITema JaTa jaBHOCTHU ,0[f CTpaHe HeoBJsallheHUX JMIIA HE MOTY
cMaTpaTH TAaYHUM M IPOBEPEHUM, Y3 MOTYRHOCT NpUMeHe Npomuca Koju ce
OZlHOCE Ha OITOBOPHOCT U NpaBHe NOCJeJUIle 3a IIUpewhe Ae3nHbopMaruja“,
LITO YKJ/by4yje U KPUBUUYHY OATr0BOPHOCT. Kako je npuBohemwe HOBUHapKe
JI0BeJIO 10 Oy pHE peaKliHje jaBHOCTH, CIOPHU 3aK/by4YaK je IOBYYeH, a KpUBUYHA
npuyjaBa ofbadeHa. Y Apyrom cayuajy, HocJe mecT Meceljd UCTPaXKHUX pa/ibHy,
TYKUJIALITBO je 016aI[UJI0 TPUjaBy 3a U3a3UBakbe MAaHUKE U Hepesia, HOAHETY
NpPOTHUB JIOKTOPA KOjH je u3jaBuo ja 6o.yje ox COVID-19, a a HUKO HUje XTeo
Jla ra TeCTUpPA, Kao U Jla IpeTNocTaBsba Jja Mehy 3/[paBCTBEHUM paJHULMMA
MMa jolr 3apakeHux.'® HapeJeHU mpuMepH OKa3yjy Aa je UMak 6UJI0 MoKyIIaja
Jla ce 0CTBApH U3BeCHA IIpecHja, [ja ce LieHTapaau3yje npornec HHGOPMUCaAHA,

13 YkynaH 6poj ocy/Jia o roguHama U3 nocMaTpaHoOT y30pKa usrjesa oBako: 2017.
roguHa - 31.579; 2018. roguna - 29.750; 2019. roguna - 28.112; 2020. roguHa -
25.487; 2021. rogunHa - 27.508.

14 https://www.vice.com/sr/article/akwpza/zbog-cega-se-novinari-hapse-i-pustaju-u-
toku-vanrednog-stanja, npuctyn 31. 01. 2022. roguse.

15 Cayxcbenu enacHuk PC, 6p. 48/20, on 31. mapTa 2020. roauHe.

16 https://www.juznevesti.com/Drushtvo/Odbacena-prijava-za-izazivanje-panike-protiv-
doktora-iz-Kursumlije-koji-je-ukazivao-da-ima-vise-obolelih-od-korone.sr.html, npuctyn
31.01.2022.roauHe.
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IITO HUKAKO HI/Ije MNPpUXBAT/bHUBO, HAKO CTOjI/I Ad OHW HUCY OKOHYaHH OoCyJjaMa
3a KPUBUYHO €J10.

3. lllupeme JaKHUX BECTU Yy IPaBY ¥ NPaKCH
NnojeAUHMX CTPAHMX JpKaBa

AHa/iM3a KOMIApaTUBHOT [IpaBa [l0Ka3aJia je iay eBPOICKOM IPaBHOM IIPOCTOPY
MOCTOje Pa3/JIMYUTU NPUCTYIIH Yy pearoBakby Ha LIMpPee JaKHUX BecTH. [IpBy
rpyny 3eMaJba UMHE OHe YMja 3aKOHO/,aBCTBA ca/ip>Ke 10Ce6HO KPUBUYHO J1eJ10
CJIMYHO HallleM M3a3WBaky NaHuKe U Hepeja. Tako y KpuBUYHOM 3aKOHUKY
[ipue l'ope!” mocToju HCTOMMEHO KPUBUYHO ZIeJI0 IPOTUB jaBHOT peJia U MUpa
(un1. 398), Koje je u o esleMeHTHMa 6uMha UJIEHTHUYHO. JeJJUHA pa3JIMKa je
NpuMeTHa y 6J1aK0j 3aKOHCKOj Ka3HEHO]j MOJIUTHLH, jep je 32 OCHOBHU 06JIMK
aJTepHATUBHO Npe/iBuheHa HOBUaHA Ka3Ha UJIM 3aTBOD ZI0 je/iHe TOJIUHE, a 32
TeXH 3aTBOP /10 TpH roauHe. U KpuBrnuHu 3akonuk Peny6nke Cprcke'®y oBom
JIOMeHY Npe/icTaBJ/ba KOIUjy CPIICKOT 3aKOHUKA, U TO KAKO M0 HAYUHY Ha KOjU
je neJio yobJIMyeHo, TAKO U 110 MPONKCcaHoj Ka3HHU (4. 343). MehyTum, mivpeme
3apasHe 6osiectu COVID-19 yTHI1iaio je HA TO /1a Ce YCTAaHOBHU U NpeKplIajHa
O/ZIOBOPHOCT 3a IIHMpee JaXXHUX BecTU. Biaga Peny6.inke Cpricke foHesa
je Ypenby o 3abpaHu M3a3uBala MaHUKe U HepeJa 3a BpUjeMe BaHPeAHOT
cTama Ha TepuTopuju Penyo6sinke Cpricke (y fla/beM TeKCTy Ypen6a),'® koja
je kacHUje moTBpheHa moce6HOM 01J1yKOM o/ cTpaHe HapoaHe ckyniuTuHe,*
KOjoM cy fleUHMCAHU IPEKpIIaju y 0BOj 06J1acTU. Tako je 3abpameHo Ja ce 3a
BpeMe Tpajarba BaHpeJHe CUTyalije U3HOCe UM IIPEeHOCe JIaXKHe BeCTU UJIU
TBphema KojuMa ce M3a3MBa NaHUKA, TeXe HapylllaBa jaBHU peJ, UJIU MUD, UJIU
oHeMoryhaBa uJid 3Ha4ajHUje oMeTa CpoBoherbe oJ/IyKa U Mepa ApKaBHUX
opraHa M opraHu3salyja Koje Bplie jaBHa oBJjlallhema, IITO 06yxBaTa U pajbe
yulbeHe yTeM CpeJicTaBa jaBHOT UHGOPMUCAA, APYIITBEHUX Mpexa UIU
JPyTUX CJIMYHUX cpeJicTaBa. [IponucaHe cy HCK/bYYUMBO HOBUYAaHe Ka3He, YHja
BHCHHA, Kao IIITO je TO yoOUuajeHo, 3aBUCH 0/ CBOjcTBa yunHUoLa.?! CipoBoheme
Ypenbe cTaB/beHO je Yy HaAJIeXKHOCT MUHUCTApCTBa yHY TPaLlkbUX OCJI0BA, a

17 Cayxc6enu aucm PLT, 6p. 70/03, 13/04 — ucnp., 47/06, Cayxc6enu aucm LI, 6p. 40/08, 25/10,
32/11, 64/11 - dp. 3axoH, 40/13, 56/13 - ucnp., 14/15, 42/15, 58/15 - dp. 3akoH, 44/17,49/18 u 3/20.

18 Cayaxcb6eru enacHuk PC, 6p. 64/17, 104/18 - Odayka YC, 15/21 u 89/21.
19 Cayac6enu eaacHnuk PC, 6p. 26/20 op, 6. anpuia 2020. rogrHe.

20 Opnyka o notrBphuBamy Ypes6e ca 3aKOHCKOM CHAroM 0 3a6paHH H3a3uBatba NaHUKe
Y Hepe/ia 3a BpUjeMe BaHPEeAHOT cTama, CayscbeHu eaacHuk PC, 6p. 32/20 on, 25. maja 2020.
roJiMHe.

21 AxojeynuTamwy GU3UIKO UM OJTOBOPHO JIUIlE Y IPAaBHOM JIUILY, oApeheHa je HOBYaHa
ka3Hay usHocy oz 1000 KM g0 3000 KM, 0k je 3a npaBHO JiMlie NponyMcaHa HOBYaHa Ka3Ha
y usHocy oz 3000 KM g0 9000 KM.
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HEHO Ba)Kekbe je Be3aHO UCK/bYYHBO 3a Tpajarbe BaHpeHe cuTyanuje.”” Huje
TEeLIKO 3aKJbYYMTH Jia je Ypes60M ycrnocTaB/beH npobieMaThyaH napaJeansaM
n3Mehy npekpiiaja U KpUBUYHOT JeJa. [[peTnocTaBKa je Aa ce U3MelLITambe y
JIOMEH TpeKplllajHe 0JITOBOPHOCTH ZeCUJIO Ca U/lejoM Jia ce Jjohe 0 OpKer U
eprKacHUjer KakibaBaka 3a lIMpeme JaXXHUX BECTH, MOLITO je KpUMBHUYHA
npoLeLypa MHOIO ClIOpUja U IJIOMa3Huja, Ipyu 4YeMy OCTaje NUTakmbe Moryher
HapyllaBama JbYACKUX npaBa. [IpBu npuroBop 61 ce MOrao 0lHOCUTH Ha IPaBHY
CUTYPHOCT; Ype/6a je CTylMJia Ha CHary HapeJHor [laHa o/l laHa 06jaB/bMBamba,
y3 0OTBOpEeH Ipo6JieM peasiHe MoryhHocTH rpahaHa fja ca3Hajy 3a HOBOYBEHY
3abpaHy U CXOJHO TOMe NpUJiarojie CBoje noHamawe. Mako 6u ce HaBeZeHa
npuMes6a Morja of6alUTH, peLUMO, apTyYMeHTOM /ia je 0BaKBO MOHAllakbe
o/, paHuje, Beh roguHaMa yHasa/, 3abpameHo, JoAYyI1le 0], OKPUJ/bEM JipyTe
(Texxe) BpCcTe jaBHONPABHOT J1eJIUKTA, Tj. KPUBUYHOT JieJia, 0CTaje NpobseM
MOTEeHIUjaJTHOT Bohewha KPUBUYHOT [0 OKOHYAKY NMPEKPIIAjHOT NOCTYIIKA,
1mITo je y npaBy Peny6uinke Cpricke Moryhe, jep ce He cMaTpa HapyllaBakbeM
npuHiuna ne bis in idem (Petrovi¢, Jovasevi¢, Ferhatovic, 2015: 104). [Ipo6siem
je y ToMe 1mTO je EBponicku cyj 3a /by/icka mpaBa y CBOjOj jypUCTIPYAEeHLIAjU
Pa3BHO HEUITO APyTadyMje CTAHOBUIITE 0 0BOM nuTtamy (Mauh, 2017: 27-28).

[IpekpiuajHa o rOBOPHOCT HUje OCTaJa caMo ,CJA0BO Ha nanupy”, yopso cy
M3/laTU NPBU NpeKplLIajHU HaJl03u.2* 3aHUMJBUBO je J]a ce MpaKca rnokasaJja
Kao Nnpob6JieMaTU4YHMja Yy OJHOCY Ha IPaBHU OKBHUD, O YeMy CBeJj04e HeKH
npuUMepH 06jaB/beHH y jaBHOCTH.?* [IpBO, MPUHIMITHjE/THO Ce MOXKEMO 3aUTATH
Jla JI4 je MOJIMLMja pea/IHO MMa KanauuTeTa Aa yTBPAU Ja JIU je HeKa U3jaBa
JIaXKHaA UJIU HUje, JIOTUYHHUje je Aa TO NUTamwe peuasa cyh. [Apyro, kaga ce
aHaJIM3Mpa CaJp>KMHA U3jaBa 3a Koje ce yCJaenJI0 MPEeKPLIajHO KaXKibaBakbe,
Jla ce MPUMETUTH Ja cy rpahaHu KaXKikbaBaHU 32 KPUTHUKOBAk€ U YBPEI/bUBO

22 Opsyka o nporJallery BAaHpeJHe CUTyaluje 3a TepuTopujy Peny6irke Cpricke foHeTa
je 16. mapTa (CayscbeHu enacHuk PC, 6p. 25/20), a Ofyka o nporJialiekby BaHpPeJHOT CTamba
3a TepuTopujy Peny6inke Cprcke 28. mapta 2020. rongune (Caysxcberu eaacHuk PC, 6p.
31/20). He Mo>xe ocTaTy HenpuMeheHo Jja je BAHpeJHO CTatbe 3aUCTa GUJI0 KPATKOTPAjHO,
Kako je ykuHyTO Beh 20. Maja ucTte roguHe, BuAieTd OJIyKY 0 YKUAaby BAaHPEJHOT CTakba
3a TepuTtopujy Peny6snke Cpucke (Caysc6eru eaactuk PC, 6p. 48/20).

23 Bume o TomMme BujgeTtu Ha https://mup.vladars.net/lat/index.
php?vijest=23121&vrsta=novosti, uau https://www.media.ba/bs/magazin-novinarstvo/
policija-ne-moze-odrediti-sta-je-dezinformacija, npuctyn 27. 01. 2022. roauHe.

24 Tako cy Kao IpeKplIaj CAaHKIIMOHUCAaHU 06jaB/bUBame MabuBe poTorpaduje Ha
Facebook-y Ha k0joj yoBek nuje nuBo y3 komeHTap ,[/ie je Ta KopoHa Ja je ce HaguIIeM?",
WM 06jaB/bHBakbe 06aBellTekha 0 yBohewy nouiyjckor yaca npaheHo yBpejamMa Ha payyH
JIP>)KaBHUX OpraHa. JeZlaH 0/ TAMOIIKbUX MOJUTHYApa cacayllaH je 360r 06jaB/bUBakba
CHMMaKa M3 KapaHTHHa Koju Cy My nocJiaiv rpahanu xasiehu ce Ha siole ycjioBe. Buuie Ha
https://detektor.ba/2020/04/09/kritike-nakon-pocetka-primjene-nove-uredbe-o-sirenju-
panike-u-rs-u/, npuctyn 27. 01. 2022. roguHe.
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M3pa)kaBame 0 BJACTH, IITO He IPUINaJa Hy»KHO HellpaBy oBor AeaukTa. Takohe,
Jla 61 OH NOCTOja0 HEONXO/(HO je yCTAHOBUTH U Y3POUYHO-NIOCJAEAUYHY Be3y
r“3MeDhy U3HOllIewa JaXXKHUX BECTH, ca je/iHe, U NaHWKe, HapyllaBaka jaBHOT
pesa u Mupa Ui oHeMmoryhaBama UM 3HAYajHUjer OMeTama CIpoBohema
O/IJIyKa U Mepa JipKaBHUX OpTraHa M opraHu3aliija Koju Bpllle jaBHa oBJalihemna,
ca ipyre CTpaHe, a YUHHU Ce Jla Ce 0 TOMe HUje BOAUJIO padyyHa.

Hewto cauyHo pecuso ce u 'y bpuko guctpukrty. Mehytum, Tpebaso 6u
noMeHyTH Aa KpuBuuHU 3aK0oH Bpuko AuCcTpUKTa®® He npyka MoryhHocT 3a
CaHKLMOHHUCAme IINpPeha JIAXKHUX BECTHU y 10 cajia KOpUIIheHOM 3Hauemwy, 1a
je peaklMja Ha OBY I10jaBYy OCTBapeHa JioHolleweM noce6He Hapeabe o 3a6panu
HmMpema JaxkHux nidopmanuja (y gabem tekcty Hapen6a).2® Hapea6ou je
3a MpeKpllaj Npor/jallieHo jaBHO U3HOUIEHe U MPEHOoLIeHhe JaXXKHUX BECTH
1 nHopMalMja Koje cy y 6UJI0 KaKBOj Be3U ca enuJeMHUjoM KOpoHaBUpyca
Y KOje MOTY KO/, CTAHOBHHUILTBA U3a3BaTHU CTPaX U MAaHUKY UJH Ha JPYyTHU
HauMH HEraTUBHO YTULATH Ha CIpOBOherwe Mepa 3alUTHTe CTAHOBHULITBA O/
enuzemuje. Mako 3abpaHa UMa ONIIIITYU KapaKTep, I0OCe6HO je anocTpodpupaHo
Jla ce 3al0CJeHU y jaBHUM UHCTUTYLMjaMa MOpajy Y34 pakaTH 0Jf HaBeJleHUX
AKTUBHOCTHU. ¥ LIWJ/bY yjeliHaueHe NpuMeHe, oJpeheHo je ma ce jaBHUM
M3HOLIEHEM U NIPeHOIlIekheM NI0Apa3yMeBa IJlacupamwe TaKBUX HHPoOpMaLuja
nyTeM Cpe/icTaBa jaBHOI HUHGOpPMUCAHa, APYLITBEHUX UHTEPHET MpPeXkKa, Kao
Y CBaKH JIPYT'M HAYMH HUXOBOT IIKMpena. OHO WITO NPUBJAYM NaXKbY jecTe U
oznpenba no kojoj he ce 3a noctynawe cCynpoTHO 3a6paHu ,IPOLLECYUPATH U
KpUBUYHA IIpHjaBa y CMUCJY 4jaHa 222. KpuBu4iHor 3akoHa bp4yko gucTpukTa
BocHe u XepueroBuHe“. PasymeBatwa pajid, ONKMCAHO MOHAIake OUJI0 GU
KBa/JIM(UKOBAHO He CaMO Kao NpeKpliaj Beh ¥ Kao KpUBUYHO JleJ10 HENOCTyNakme
10 3/IpaBCTBEHUM IIPONKCUMa 3a BpeMe enuzeMuje (4. 222).2” Takohe, TpebaJsio
6u pehu u na je Hapenba cTynuiia Ha CHary JJaHoM JIOHOLIEHA, IITO OTBapa
npo6JieM NpaBHE CUTYPHOCTH.

[lomeHyTa gemaBawa y Peny6sunu Cprickoj u BpyKo AUCTPUKTY HUCY
ocTaJsa 6e3 peakluje Ha AoMaheM, aiu U Ha MehyHaposHOM HUBOY. Tako je
[IpeactaBauk OEBC-a 3a csio60/1y MeiMja HAaBeo /ia je pa3yMJ/bHBA U ONpPaBjaHa
60p6a MPOTUB IIMpEHA JaKHUX HHOpMallMja KojuMa ce CTBapajy NaHUKa U

25 Cayacbenu enacrux B/, 6p. 10/03, 6/05,21/10, 9/13, 26/16, 13/17,50/18 u 19/20 - npeuuwhen
mekKcm.

26 Cayscberu enacHuk B/], 6p. 15/20.

27 [Jlesio YMHM JIMIIE KOje 32 BpeMe eNuieMUje KaKBe 3apa3He 60JIeCTH He IOCTY U
1o Hape/J6aMa HUJIM OZllyKaMa JIOHECEHUM Ha OCHOBY IPOIKCA HAJIEXKHOT TeJsa
KojuMa ce ozpeDhyjy Mepe 3a cy36ujare UM ClipedyaBame enuieMuje, 3a IITa je
3anpeheHa Ka3Ha 3aTBOpa /10 je/iHe TO/IUHE.
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HepeJ TOKOM 3/IpaBCTBEHE KPH3e, ajId U YII030PHO Jla Ce MPOMKUCUMa He CMe
oMeTaTH cJ1060/IaH pa/J HOBUHApa MPU U3BELITABAY O MaHAeMUju.2

3a pasJIMKy 0/ aHaJIM3UPAaHUX 3aKOHOLABCTaBa, Koja Cy OJf paHUje npy:xaJa
KPUBUYHOIIPAaBHY 3alUTUTY OJ] lIMpeHa JIAXXHUX BECTH, HEKa Cy je yBeJsla TeK
Yy HOBOHACTaJIUM OKOJIHOCTUMA. KpuBUUHU 3aKOHUK Pycke Penepanuje 1o
HeJlaBHO HUje caZp:Kao nocebHa JieJia Luperha Ja>KHUX BECTH, aJlU CY NojeIUHU
CJly4yajeBU jaBHOT IJlacMpaba HEMCTUHUTUX UHOpMalluja, Kao U y3HEMHUPEE
rpabaHa HacTaJio y Be3u ca TUMe y TOKy naHjiemuje COVID-19, yTunaau Ha
u3MeHy y ToM cMepy.?’ Tako cy 2020. roguHe yBeJieHe JiBe HHKPUMHUHALHje
— CBECHO jaBHO LIMpeme JIAXKHUX BECTU O OKOJIHOCTHMA Koje NpeACTaB/bajy
IpeTHY 3a )KUBOT U 6e36eHOCT rpabhaHa (4. 207.1) ¥ CBECHO jaBHO HIMpembe
JIAXKHUX BECTH Koje je JOBeJIO [0 TeMKUX nocaeauna (4. 207.2).3° [lomenyTa
JleJla CBpCTaHa Cy y rpyny NpoTHUB jaBHe 6e36eJHOCTH U jaBHOT peja,
HelnocpeJHO MOcJIe JIaXKHOT IpUjaB/bUBaba TEPOPUCTUYUKOT aKTa (4. 207).

Jeno u3 4n. 207.1 cacToju ce y CBECHOM jaBHOM HIUpEHY JIA)KHUX BECTU
0 OKOJIHOCTHMA Koje NpeJCTaB/bajy ONACHOCT IO >XHUBOT U 6e36eJHOCT
rpabaHa, ujiu BeCcTH O mpeAy3eTUM MepaMa 3a ocurypamwe 6e36eJHOCTHU
rpabaHa u TepuTtopuje. Ouurie Ho je fa ce paJH O JleJJaTHOCHOM /JieJly, 3a
YyUje NMOCTOjak€e je JOBOJbHO MpeJy3uMakbe HaBeJleHe pajibe, 6e3 ycaoBa
Jla je OHa U NIPOY3pOKOBaJa HeKy nocJjefuly. 3aKOHUKOM je HarJallleHo fa
ce 1o/, OKOJIHOCTUMA Koje NpeJCTaB/bajy NPeTHY 0 )KUBOT U 6e36eJHOCT
rpabaHa cMaTpajy pa3/iMunTe BaHpeHe CUTyalHje, yKbyuyjyhu ennjeMuje,
eN1300THje U Apyre OKOJHOCTU HacTaJle ycjes yaeca, IpupoJHUX HENoroza,
kaTtacTpoda, Koje MOTY U3a3BaTH JbY/CKe XXPTBe, oliTehewe 3/jpaB/ba by H,
3araheme NpupoaHe CpeiMHe, 3HaYajHe MaTepUjaiHe IITeTe U HapyllaBammbe
yCJIOBA KMBOTAa CTAHOBHUILITBA. 3a 0BO JieJi0 IpeJiBuheHe Cy aJTepHAaTUBHO
cinenehe ka3He: HoBYaHa kasHa y usHocy oz 300.000 xo 700.000 py6asba, uiu
y BUCHMHU 3apajie WU Apyror NpuMama ocyheHor Jinna y Tpajamwy o jeiHe
roZjlHe 10 OCAMHAaeCcT MeCelLy, pajJ, y jaBHOM UHTepecy y Tpajamby A0 TPUCTa

28 JletaspHuje o ToMe Ha https://www.osce.org/representative-on-freedom-of-
media/449041, npuctyn 27. 01. 2022. roauHe.

29 Ilpumepu mupema JaXKHUX BECTH Koje Cy y3HeMUpHJie rpahaHe: HEKO o] yesTHUKA
KOMIIaHHje 3a CHab/ieBambe racoM ce Ha cayx6eHoM nyTy y UTaauju 3apasuo, a HUKOMe
HHje MPUjaBHO /1a je 6OJIECTAH, Te je TAaKO IPOIIHUPHO 60JIeCT Yy 06J1aCTH JaMaJi, 360r yera je
Y TYBepHep MOpao Jia pearyje; NpUNpeMJ/beHO je Ha XUJbaJle TPOGHUX MecTa 6113y rpaja
Yée 3a ympJie o1 KOBU/Ia; BojcKa je ynyheHa y rpajg Ye6apkys, Kako 61 CMUpPHUJIa HEMHUpe
HacTaJie 360T HeJloCcTaTKa XxpaHe. Buiie o Tome y Gracheva, Malikov, Chuchaev, 2021: 131.
30 VYronoBHbIM Kojekc Poccuiickod Pepepanuu, http://pravo.gov.ru/proxy/
ips/?docbody&nd=102041891, npuctyn 17. 01. 2022. ronuHe.
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Iie3/ieceT 4acoBa, MONMPaBHU pajl y Tpajarby [0 jeZiHe TOJUHE, UJIU OTPaHUYEHbe
cy1060/ie 10 TPU TOJUHE.

KpusnuHo gesio u3 4. 207.2 nogpasymMeBa, Takohe, CBECHO jaBHO ILIMpeEHe
JlaxxHUX MHPopMaIiMja, Majia je 3a beroBO [NOCTOjakbe HEONIXOAHO U HACTYakbe
oJpeheHuUX MocjaeAunIa, Tj. HapyllaBawa 3/paBJba /bY/IU, HACTyakba CMPTHU
HEKOT JIML|a UJIH PYTUX TeXKUX NocaeuLa. Y 0JHOCY Ha IOMEHYTe NocJiefulie
Tpeba Ja MOCTOjU HexaT, JOK 6M YMHIJ/baj JOBEO A0 NMPOMEHE NpaBHe
kBasubuKaluje y oarosapajyhe fieso npoTHUB )XUBOTA U TeJia UJIH 3[paB/ba
Jsbyau. lITo ce nponucaHe Ka3He THYe, Y Cy4ajy HAHOLIEHhA LITETE 34PaBJby
Jbyv nipeiBuheHa je HoBuyaHa ka3Ha o1 700.000 z0 1.500.000 py6asba, 0JHOCHO
Yy BUCHMHH 3apajie UM APYyror npuMamwa ocyheHor 3a nepuo/, o 0CaMHaecT
MecelY, ONPaBHU pa/J, 10 jeiHe TOJUHE, PaJ, Y jaBHOM HUHTEpecy y Tpajamwy
Jl0 TpU TOJIMHE, UJIU JIMIEehe c0boe 10 TPU roJiuHe. AKO je HAcCTynuJjaa
CMPT HEKOT JIMILla UJIH JipyTe TellKe MocaeAule, 3anpeheHa je HoB4aHa Ka3Ha
oz, 1.500.000 mo 2.000.000 py6aspa, 0AHOCHO y BUCUHHU 3apajie U APYyror
nprMama ocyheHor 3a epro/, 0 0CAMHAeCT MeCelly /10 TpY ro/iIuHe, IO paBHU
paj o iBe TOAMHE, UJIH paJl y jABHOM HHTepeCy [i0 NeT roJHa, UJIH Ka3Ha
3aTBOpa y UCTOM Tpajamy.

YcJi0B Koju Baxku 3a 06e HHKPUMHUHAIMje OLHOCU Ce Ha TO Ja BECTH MOpPajy
6uTH ynyheHe yHanpes HeoJpeheHOM KpyTy JULa. Y TyMadewy Koje je fao
[Ipe3uujymMm BpxoBHOr cyna AUCTpUOYIIHja JIaXKHUX HHPOpMallMja MOXKe ce
BPLIUTU YCMEHO, Y THcaHoj GOpMHU, NyTeM Cpe/CTaBa jaBHOI MHPOPMHUCAHA,
ob6pahameM Ha jaBHUM CKYTIOBUMA, Ty TEM UHTEPHETAa MACOBHUM CJIatheM IOLITE,
yTeM MeCHHIlepa U CJMYHO, IPU YeMy Cce yIpaBo Kopulllhewe MecHHIepa
1I0Ka3aJI0 Kao CIIOPHO, jep je 0Ba NpUBaTHA NpenucKa nporJjalleHa 3a jaBHY,
LITO Ce MOXe CMaTpaTy NpoTuBycTaBHUM (basanaun, 2021: 403).

Takobe, yyuHMJIaL OBUX /leJ1a MOpa 6UTH CBECTAH /ia je MHQOpMaLHja JIaXKHa,
anyTambe je Jja JIU OH TO YBEK MOXKe 6UTH, moce6HO ako caMo npocJiehyje Tyhy
vHbopManujy. Y TUM clydajeBUMa, IOCTOjU MUII/bEHbE Ja HEMA JeJia 360T
HCKJ/by4Yera MPOTUBIPABHOCTH, MOIITO GU Ce /eJI0 MOTJIO TPETUPATH Kao
6e3nayvajHo (bananaun, 2021: 403).

Mako HOBa, AeJia cy y6p30 3aKUBeJia Y IPaKCU U TO y Be3U ca cjaydajeBHMa
HIMperha JJaXKHUX BECTU lTpeko nHTepHeTa.*! Behy 2020. rojuHu perucTpoBaHo

31 3aHuMJbUB je npuMep BuZea Ha YouTube-y y KojeM ce oKa3yje BeMITa4KO MOPEKIIO BUpyca
Y o6jalikaBa Jja ce OH He IPeHOCH KallJbU4iHO, Beh TecTupameM, 4ak y 15-20% caydajeBa,
ITO GY 110 KOHCTATAIMj|U TY>KHOL[a MOTJIO 1a yTHYe Ha Jby/le a 0Z101jajy TECTUPAkbe, TUME
0/1J102Ke 6J1aroBpeMeHO J001jabe MeJUIIMHCKe MOMONH, IITO 61 Hajas/be MOTJIO d I0Be/le
U JI0 pa3BHjama TelKUuxX 06rKa nHdeknuje. lerasbuuje y Gracheva, Malikov, Chuchaev,
2021:133.
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37 ocyna 3a HOBOyBeZieHO Jiesio U3 4. 207.1, a NpBU KPUBUYHHU MOCTYNaK
MOKPEeHYT je caMo /iBa JaHAa HAKOH CTyIarka HoBeJia Ha cHary (bananauy, 2021:
402). Huje HeocHOBaHO 3aIMTATH Ce J1a JIU je TUME HapylLleHa IpaBHa CUTYPHOCT,
IOLITO je 3aKOH 0 U3MeHaMa U [iollyHaMa CTYNHO Ha CHary JaHoM 06jaB/bUBamba
y cay6eHoM rjacuay. Beoma je ciopHo fja v cy rpabaHu, kao afjpecaTy HOpMe,
6uJi1 y MOryhHOCTH Jia ce yIIO3HAjy ca HOBUM MHKPHUMHHALUjaMa U ia CXOJHO
II0CTAaB/beHUM 3aXTeBUMa OPraHU3yjy CBOje NoHallakbe.

Ha kpajy, Tpe6aJsio 64U MOMEHYTH W Jla y PycHju mocToju U mpekpliajHa
OZITOBOPHOCT 3a LIMpEHe JIaXXHUX BECTH, ycTaHOB/beHa 2019. rogune, Majsa
je oHa cyiabo nmpuMewHBaHa y npakcu (bananguh, 2021: 400). MebyTum, ox
yBohemwa HOBUX Jiesla MOe Ce M0jaBUTH NpobJjeM NnpekJanama, IoITOo ce
IpeKpIlaj CaCTOjU y CBECHOM LIMpERY YV MeJiUjUMa, Kao U y HHPOPMaALLUOHO-
TeJIEKOMYHHUKAalJUOHUM MpexaMa, HeNoy3JaHUX JAPYLITBEHO 3Ha4yajHUX
nHbopMalvja Noj NJALITOM NOY3JaHUX IOPYKaA, YUMe Ce CTBapa ONacHOCT
10 XHUBOT W (UJiM) 3ApaBsbe rpabaHa, UMOBUHY, ONACHOCT OJf MacOBHOT
HapyllaBaka jaBHOT peJia v (/1) jaBHe 6e36eJHOCTH UJIU OIACHOCT 0/l OMeTakba
$yHKLMOHHCAa UM 3ayCTaB/batba GYHKIUOHMCAakha BUTAJHUX 06jeKaTa,
cao6pahajHe uau ApyuTeeHe HHOPACTPYKTYPe, KPeAUTHUX OpraHu3aluja,
€HEepreTCKUX, UHAYCTPHUjCKUX UJIU KOMYHUKALMOHUX 06jeKkaTa, o/, yCJI0BOM
Jla OBe paJitbe He NIpe/iCTaB/bajy KpUBUYHO JeJio (CaBe3HU 3aK0H 6p. 27-D3 of
18. 03. 2019. roaune, 4. 9, cT. 13, bananguy, 2021: 400).

3a pasJ/IMKy 0oJf HaBeJleHUX, APYTY KPYyT YMHe Jip:KaBe Koje Cy, nosasehu ox
CTaBa Jja ce o/ip>KaBakbe jaBHOT peJila U MUpa NpUMapHo 06e36elyje HopMama
NpeKpIlajHOr NpaBa, U3 CBOT KPUBUYHOI 3aKOHOJAaBCTBa u3bpucaJe
WHKPHUMHHallMje 1 pera JaxKHUX BecTH. TakaB je npuMep Baxeher Kasnenor
3akoHa XpBaTcke (y fa/beM TekcTy K3XP).3? tbuMe je yunbeH 32a0KpeT y 0AHOCY
Ha paHHUje 3aKOHOJABCTBO, KOje je T03HaBaJI0 KPUBUYHO JleJI0 LI Petha JIAXKHUX
Y y3HeMHUpaBajyhux riaacuHa (4. 322 3akoHa u3 1997. roj1He, BUllle 0 TOME Y
Pili¢, Pili¢, 2021: 423, Pavisi¢, Grozdani¢, Vei¢, 2007: 689). OBo zieJio je YUHUJIIO
JIMLe KOje U3HOCH, IPOHOCHU WUJIM LIMPHU IJIaCMHE 3a KOoje 3Ha Jia Cy JIaXKHe, ca
LIM/bEM /la U3a30Be Y3HeMHUpewe Belier 6poja /by iy, OA yCJ0BOM Jja [0 TAKBOT
y3HeMHpewa U fohe. CTaB 3aKOHOLaBIIA O ONTACHOCTU OBOT JieJ1a BpeMeHOM ce
Mamao, TaKo Jia je Hajinpe GMJa aJTepHAaTUBHO NPOIMCcaHa HOBYaHa Ka3Ha /0
150 fHEBHUX [10X0/aKa U Ka3Ha 3aTBOpa /10 IeCT Mecelly, I0TOM Ka3Ha 3aTBopa
[0 jefHe roAuHe,** 0JHOCHO HOBYaHA Ka3Ha aJITePHATHBHO Ca KAa3HOM 3aTBOpa
no jenHe roguHe.>* Pedpopmcku Tasac us 2003. roauHe je, mopes HaBe/€HOT,

32 Narodne novine HR, br. 125/11, 144/12, 56/15, 61/15, 101/17, 118/18, 126/19 i 84/21.
33 Zakon o izmenama i dopunama Kaznenog zakona, Narodne novine HR, br. 111/03.
34 Zakon o izmenama i dopunama Kaznenog zakona, Narodne novine HR, br. 71/06.
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JIOHEO U JieJio JlaxkHe y36yHe, KAKBO U JlaHAC NOCTOju y BaxkeheM XpBaTCKOM
IIpaBy, a CacTOju Ce y JIa>KHOM OOaBellTaBaky MOJULMje UIU APYTre jaBHe
cJy>k0e Koja ocUrypaBa jaBHU peJl U MUP UJIU MpyxKa nomoh o gorahajy koju
M3UCKYje XUTHO JleJloBambe Te CIyx0e, 3a 1T je 3allpeheHa Ka3Ha 3aTBopa 10
Tpu roguHe (4. 316 K3XP), Majia je jacHO /ja OHO yOMIITEe He 0/rOBapa KU PEewhY
JIAXXHUX BEeCTHU KaKBO Ce aHaJIM3Mpa Y OKBMpPHUMaA OBOT pasja.

Tako je faHac Ka3HeHa peaklMja Ha LIMpewe JaXKHUX BeCTHU 0CTaJa CaMo y
06J1acTH npekpiuajHor npasa. OBo 3anpaBo U HUje HEKA HOBUHA, MOLITO je
Baxxehu 3aKoH 0 mpekpiajuMa NpoOTHUB jaBHOT pea U Mupa*® foHet jour 1990.
rofivHe. Y TOM CMHUCJY, JIMLe KOje U3MUIL/bA U IIUPH JIa)KHE BECTH KojuMa ce
peMeTH MUD U CIIOKOjCTBO rpahaHa, KakmaBa ce 3a IpeKpliaj HOB4aHOM Ka3HOM
y IPOTHUBBPEJHOCTHU OJ MeJieceT /10 JABeCcTa MapakKa UJM Ka3HOM 3aTBopa 10
TpugeceT gaHa (4. 16). To 3Hayu Aa gaHac 360r JeKpMMUHa13alyje BUlle
HeMa nnapaJiesii3aMa KpUBUYHE U IpeKpliiajHe 0JTOBOPHOCTH, a HU U Tpo6JieMa
KOju M3 TOra MOr'y /la HacTaHy Y JOMeHY 3allTUTe JbyACKUX MpaBa.

4. 3ak/py4ak

[IpeTxo/Ha aHa/M3a je TOKa3aJa JjJa KpUBUYHOINIpaBHA peaKliyja Ha LIKpeme
JIQXKHMX BECTU HUje TaKO YyecTa y eBpOIICKOM IPaBHOM IIPOCTOPY, a 3eMJbe Koje
Cy npuberyie 0BakBOM 06JIMKY 3alITUTE MOTY Ce IOJIeJINTH y iIBe IPYIle, OHe Koje
cy oAroBapajyhy MHKpUMUHAIKjy UMaJie O]l paHHje U OHe Koje Cy je yBeJie 3a
BpeMe aH/ieMUje, T03uBajyhu ce Ha BaHpe/jHe 0KOJTHOCTU. Takobhe, y nojeAMHUM
3aKOHO/JaBCTBHMa je I0BOJbHO jaBHO NJIaCMpalbe HeTauHUX TBphema, oK je y
JipyruMa HeolX0ZJHO U HacTynake oApeheHux nocjaesauiia 3a nocTojame jeJa.
Be3 063upa Ha AyKUHY Tpajara y pa3JIMYUTUM NPaBHUM CUCTEMUMA, Kao U Ha
TO Jia JIY je [1eJI0 110 CBOjOj IPUPO/HU AeJIaTHOCHO UJIM N0CJIeJUYHO, UCTIOCTABUJIO
ce Jla ce 3a Wera MOry Be3aTU U3BECHU CIIOPHHW MOMEHTH, KaKo Y HA4YUHY Ha
KOjU je HOpMAaTHBHO YOOJMYEHO, TAKO U y HAUMHY Ha KOjU je IpUMeHhUBaHO.
OCHOBHH NpPo6JIeM Ca KPUBUYHUM JleJIMMa [IHMpPeha JaXKHUX BECTHU JIEXKU Y
TOMe IITO CYy IIMPOKO U HeZJOBOJbHO NMPELM3HO AePpHUHNUCAHA, Ia OCTaBJ/bajy
IpocTopa 3a pa3/iMyruTa TyMadea. Y mpakcu je Beh To fja jiu je HEKHU caJipkaj
JIa’KaH UJIM He MPUJIMYHO TEeIIKO MPOLEHUTH, OCUM Y HEKMM eKJaTaHTHUM
IIpMMepHMa, Kao IITO je TEeWKO NPOLEeHUTHU Ja JIM je OH IPOy3pOKOBaO
TpakeHe MOCJIe/iMlle, TOCEOHO NAHUKY 3a KOjy je, Kao NCUXO0JIOIKH GeHOMEH,
YIUTHO KAaKo ce JloKa3uBaJsa. /la He TOBOpUMO O TOMe Jia je npuMeheHo a ce
yMeCTO YyTBphUBama Yy3pOUHO-NOCAeJUYHe Be3e NOrPeIIHo Y CY/CKOj MpaKCcH
KOHCTATOBAJIO /la je M3jaBa 0f06HA Z1a M3a30Be NoceAule npeaBruhene 6uhem
Jles1a, ITO yonIuTe HUje UcTo. HeraTUBHY oLieHY cy TakoDhe, Kako je yKa3aHo,

35 Narodne novine HR, br. 5/90, 47/90 i 29/94.
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HOHeJIa ¥ ,Ipe6aluBaba” y JoMeH NpeKpllajHe 0ATOBOPHOCTH, KA0 U IOCTOjakbe
napaJiesin3Ma npekpiiajHe ¥ KpUBUYHE OJTOBOPHOCTH 3a MIHpPeHhe JIAXKHUX
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DISSEMINATION OF FAKE NEWS, COVID-19 PANDEMIC
AND CRIMINAL LAW

Summary

The health crisis caused by the global spread of the infectious disease COVID-19 has
generated significant changes in many segments of human life, leading to a new
narrative on the so-called “new normality”. Without elaborating on the meaning
of this phrase and the implications of declaring everything we have been through
in the past period as normal, the paper analyzes only one aspect of these changes.
It refers to a surge of different (dis)information we have been flooded with from
various sources. In theoretical discourse, this phenomenon has already been desi-
gnated as infodemia, a coined and rather illustrative concept. In the conventional
media, and particularly on the Internet and social networks, there is a proliferation
of ample content on the COVID disease, ways of treatment, the functioning of the
economy, crime rates in the new circumstances, etc. The contradictory nature of
these contents often causes confusion and panic in the general public, turmoil and
disturbance of public order and peace, but it also aggravates the implementation of
decisions and measures of state bodies or the functioning of organizations in charge
of performing public authorities. The paper is an attempt to critically consider the
criminal law reaction to the dissemination of false news in the circumstances of the
COVID-19 pandemic. The author first presents the Serbian normative framework
on this matter in emergency situations, refers to selected foreign legislations, and
analyzes the available data on the practical application of legal provisions in extra-
ordinary circumstances.

Keywords: fake news, infodemia, COVID-19 pandemic, criminal law, causing panic
and disorder.
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SYSTEMIC AGENCY IN EDUCATION IN EXTRAORDINARY
CIRCUMSTANCES: CHALLENGES ENCOUNTERED BY LF NIS
DURING THE COVID-19 PANDEMIC AND OPPORTUNITIES FOR
DEVELOPING SYSTEMIC AGENCY IN LEGAL EDUCATION™

Abstract: Systemic Agency is the capacity of the system as a whole to
respond to emerging issues by relying on the collective intelligence and
joint action of all stakeholders involved in system processes. This paper
explores the systemic agency of participants in legal education at the Law
Faculty in Nis during the COVID-19 pandemic (2020-2022), when higher
education fully resorted to online instruction. The first part of the paper
outlines the conceptual framework of systemic agency. The second part
briefly presents the initial institutional response and educational circum-
stances at the outset of the pandemic in Serbia. The third part examines
the challenges encountered by LF Nis students and teachers, and observed
benefits of e-learning, by analyzing the empirical research results of sev-
eral surveys conducted at LF Ni$ in this period. Based on these insights,
the author reviews the opportunities for improving the systemic agency
of core stakeholders and the system as a whole for prospective e-learning
purposes. Attempting to record the first teaching/learning experience
at LF Nis fully conducted online, the author emphasizes the potentials of
online/hybrid learning in legal education and promotes joint action in
developing a more responsive, supportive and efficient systemic approach
applicable in both regular and extraordinary circumstances.

Keywords: systemic agency, legal education, extraordinary circumstances,
stakeholders’ perspectives.

" goga@prafak.ni.ac.rs

“The reseach was conducted within the thematic framework of the LF Conference Systemic
Agency in Extraordinary Circumstances, held at the Faculty of Law, Univerity of Nis, in April
2022.
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1. Introduction: The Conceptual framework of Systemic Agency

The systems theory is an interdisciplinary study of complex systems, their
structure, components, processes, interactions, dynamics and impact factors
(Chen, Stroup, 1993:448). It has generated the systems approach, aimed at
analyzing the operation of a system' as a whole, multiple “systems of interest”
and stakeholders’ perspectives, by applying different systems approach models?
(Reynolds, Holwell, 2010:9). This approach is neither uniform nor prescriptive; it
is a synergy of system-related processes: systemic thinking, philosophy, metho-
dology, planning, design, management, interaction, intervention, integration and
ultimate improvement, transformation or change in line with the stakeholders’
needs, interests and goals. As systems inevitably involve multiple stakeholders
(founders, sponsors, policy/decision-makers, knowledge holders, administrators,
practitioners, beneficiaries), the concept of agency? is the capacity of individuals
and collective entities to exercise free will, make autonomous choices, take action
to achieve a goal, produce an effect or introduce change (O’Leary, 2007:6; Harper,
2022). In education, agency is the capacity to identify values, goals and priorities,
take purposeful and effective action to attain them, and take responsibility for
one’s decisions, actions and growth (Education Hub, 2020). In theory, agency
entails a correlation between three important dimensions: temporal, relational,
and contextual; thus, itis viewed as a “temporally embedded process of social en-
gagement, informed by the past (patterns of thought, structure, conduct, routine
practices, identities and interactions), oriented towards the future (projection
of future action), and contextualized in the present” (through practical-evalua-
tive judgments on further action) in the given structural, material and cultural
circumstances (Priestley, Biesta, Robinson, 2015:3-6).

In this context, systemic agency is “the capacity of a collective system to fulfill
four functions: a) adaptation (to adapt to new situations and install effective
processes); b) goal attainment (to set and strive for collective goals, goal-ori-
ented strategies and actions, monitor and control goal attainment); c) social

1 In etiology, system (Gr. cVotnpa/stistéma; Lat. systema) is defined as a complex well-
organized social structure involving a sum of system-related elements working together
towards a common purpose (Harper, 2022).

2 Intheory, systems approaches are classified into three types: a) hard (theoretical, formal,
technical instruments); b) soft (system design, mapping, analysis, testing strategic options,
interactive management), and c) critical (functional- interpretive analysis, methodologies,
intervention) leading to systemic innovation or change (Reynolds, Holwell, 2010:9-11). In
practice, they are often combined and integrated in generating viable solutions for complex
issues.

3 Agency (Gr. agein, agogos; Lat. agere, agentia) means: active participation and effective
performance; agility of an agent or agency providing services; set in motion, incite action;
lead, guide, drive and move forward (Harper, 2022).
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integration (to integrate different system dimensions via mutual trust, colla-
boration and supportive networks); and d) latency (transformative potential of
developed knowledge, values and practice)” (Pfaff, Pfértner, Banaszak-Holl, Hu,
Hower, 2022: 2). Thus, systemic agency may be defined as the capacity of multiple
agents in the system to respond to complex, messy and ambiguous realities by
relying on the collective wisdom, intelligence, expertise and joint action of all
stakeholders involved in system processes.

The conceptual framework of systemic agency encompasses a range of intrin-
sic properties and processes: a) personal values, proactive mindset, agentic
conduct: capacity and agility of stakeholders in specific contexts; self-deter-
mination (autonomy, will, decision-making), self-organization, self-regulation
(awareness, conduct, control), self-efficacy; b) systemic thinking, research/
inquiry into stakeholders’ perspectives; c) strategic planning and systemic
design; knowledge/information management; infrastructure, resources; d)
managing system complexity, perspectives, dynamics, challenges; €) active
involvement, communication, collaboration in developmental/transformative
processes, devising sustainable solution; integration, intervention, innovation;
effective performance; f) self-assessment (reflection, quality control, corrective
adjustment); systemic support to empower current/future action in the best
interest of all stakeholders (Williams, Hof, 2016: 73-75). Its multidimensional
structure is bestillustrated in the Systemic Design Practice Wheel (Blomkamp,
2021)* which presents a flexible participatory approach to addressing complex
systems in the public sector for social innovation.

The agency framework includes different types and forms of agency, depending
on the level of intervention (global, regional, local), the number of participants
(collective®, multi-party, co-agency, individual/personal, proxy), the subject
matter (professional, technical, relational), and stakeholders’ roles (e.g. school/
institution/organisation; teacher, student, peer, parent, community agency)
(OECD, 2019:4-8). In education, for example, itinvolves: a) the collective agency
of competent publicinstitutions (Ministry of Education and related authorities),
multi-party agency of their departments, and individual agency of their repre-
sentatives; b) the collective agency of the educational institution, multi-party

4 See:Blomkamp, E.(2021). Systemic Design Practice Wheel; https://emmablomkamp.com/
practice; it includes six principles (self-determination, purpose-driven action, complexity
recognition, collaboration, equalizing power,adaptive learning) and four core elements: place
(context, systems, interactions); people (self, team, organisation, community), processes
(dialogue, preparation, navigation, completion) and practice (methods, tools) (Blomkamp,
2022:14-16).

5 Collective agency includes shared responsibility on a macro-scale (by society, competent
authorities, departments, institutions, community), contributing to achievement of common
goals and general welfare. (OECD, 2019:9).
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agency of its management, departments, administrative, technical services
and the teaching staff, students’ organisations, professional associations, and
individual agency of their representatives; c) individual teacher agency®; and €)
individual learner/student agency’. (OECD, 2019:1, 8)

Relying on this conceptual framework, the author explores the complex, multifa-
ceted and multidimensional systemic agency in legal education in the COVID-19
pandemic circumstances (2020-2022), by assessing the activities of relevant sta-
keholders (competent ministry, educational institution, teachers and students)
involved in the continuous (two-year) online instruction at the Law Faculty,
University of Ni$ (hereinafter: LF Nis). In this context, the paper presents and
analyzes the results of five surveys conducted at the LF Ni$ which examined
different aspects of online instruction from March 2020 to May 2022. The paper
aims to gain insight into participants’ perspectives, observe different problems
encountered in the process, identify the benefits and opportunities, and propose
some solutions for improving the systemic agency of individual agents and the
system as a whole for prospective e-learning purposes.

2. The circumstances and institutional response
at the outbreak of COVID-19 in Serbia

In response to the COVID-19 pandemic, the Serbian authorities declared the
state of emergency in mid-March 2020.% The Ministry of Health (MH) instituted
restrictive measures: lockdowns, curfew hours, travel bans, restrictions on
freedom of movement and social contacts, protection measures (quarantine,
distancing, mask-wearing, disinfection) (MH, 2020).° The Ministry of Educati-
on (ME) suspended traditional classes and instructed secondary and tertiary
educational institutions to organize online instruction and ensure the operation
of administrative and technical services. The Conference of the Universities of
Serbia recommended that online instruction should be organized via available

6 Teacher agency is the capacity to design environments that support learning, act
purposefully and effectively, contribute to student/institutional growth, and direct their
own professional development. (OECD, 2019:8).

7 Studentagency is the capacity to make responsible choices, actively participate in shaping
one’s learning, develop autonomy and a growth mindset, i.e. to have a voice, choice and
ownership of one’s learning (OECD, 2019:2,5).

8 The Decision on declaring the State of Emergency was issued on 15. March 2020 by the
President RS, President of the National Assembly and the Prime Minister (Odluka o proglasenju
vanrednog stanja, SLglasnik RS, br. 29/2020).

9 The Ministry of Health declared the COVID-19 epidemic on 19 March 2020 and instituted
restrictive measures (Ministarstvo zdravlja RS: Naredba o proglaSenju epidemije zarazne
bolesti COVID-19, Sl.glasnik RS, br. 37/2020).
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Learning Management Systems/LMS (Google Classroom, Moodle) or Video Con-
ferencing/VC platforms (Google Meet, Microsoft Teams, Skype), or via email,
depending on available technical infrastructure and capacities (ME, 2020).1°

Atthe LF Nis, online instruction was initially organized via Google Classroom.!!
LF teachers were provided tech support on using the platform from their home
computers/laptops, instructed to create G-classrooms for each course, and
given a week to flip the existing teaching material into online format, to design
materials (in Word, PDF, PPT, audio/video format) and post them on a class-to-
class basis. Teachers could use free VC tools (G-Meet, Microsoft Teams, Skype)
and social communication apps (Viber, Facebook). Students were instructed to
register in the G-classroom, regularly access and do the posted activities from
home (LF Nis, 2020). It was the first time in the LF Nis$ history that the entire
teaching/learning process was fully flipped online. This ad hoc approach was
quite a challenge for the LF management, teachers and students alike. As the
pandemic slightly subsided!?, colloquia and exams were organized in smaller
groups on the LF premises. The summer break was a chance to reflect, regroup
and address the observed issues. In the next two years, restrictive measures
were instituted on and off for safety reasons, but higher education remained
online from March 2020 to May 2022.

In this context, relying on the major premise of the systems approach,!® the paper
explores the perceptions of key participants in online instruction at the LF Ni§
in the 2020-2022 period on stakeholders’ agency in the extraordinary circum-
stances caused by the COVID-19 pandemic. The paper provides insights into five
surveys: 1) the SP/SA Students’ Survey (2020); 2) the LF Students’ Evaluation
(2020-2022); 3) Tech Surveys in ELP/LE courses (2020-2022); 4) ELP/LE Course
Evaluation Questionnaires (2020-2022), and 5) the LF Teachers’ Survey (2022).

10 Ministry of Education, Science and Technological Development (2020): Ministarstvo
prosvete, nauke i tehnoloskog razvoja, Dopis Konferencije univerziteta Srbije, Beograd,
16.3.2020 (forwarded by email, 17.3. 2020).

11 The traditional instruction was suspended on 16.3. 2020 and online instruction was
scheduled to start on 23.2.2020 (Pravni fakultet Nis (2020): Izvodjenje nastave na daljinu,
Pravni fakultet, Univerzitet u Nisu, 17.3.2020).

12 The state of emergency was lifted by the Decision of the National Assembly RS on 6
May 2020. (Narodna skupstina RS, Odluka o ukidanju vanrednog stanja, Sluzbeni glasnik
RS“, br. 65/2020).

13 Ch.W. Churchman (1968): “A systems approach begins when first you see the world through
the eyes of another” (cited in Reynolds, Holwell, 2010:8).
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3. Surveys on online instruction at the LF Nis,
conducted in the period 2020-2022

3.1. The LF Nis SP&SA Students’ Survey (March-April 2020)

In May 2020, the Students’ Parliament and the Students’ Association (SP&SA) at
LF Ni$ submitted a report on the Student’ Survey on the quality of online instruc-
tion in the period from 23 March to 30 April 2020."* The respondents (N=384 LF
students) were asked to evaluate the quality of online instruction at the outset
of the pandemic and propose measures for reducing the negative effects in the
forthcoming period. The results are summarily presented in Table 1.

Table 1. SP&SA Students’ Survey on online instruction at LF Ni§ (23 March-30 April 2020)
LF | SP/SA survey on online classes (2020) Very satisfied | Satisfied Partially | Not satisfied | No response
Total: N= 384 students | N (%) N (%) N (%) N (%) N (%)
1 Regular online instruction 344 (89,5%) 44 (10.5%)
2 Student satisfaction 88 (22,9%) 199 (51.8%) 97 (25.3%)
3 Availability of teaching material 249 (62,9%) | 20 (5.1%) | 89 (2.5%) 26 (9.6%)
4 Teacher availability (for communication/consultation) 322 (83.9%) 62 (16.1%)
5 Online exams, colloquia 240 (62,5%) 86 (22.4%) 58 (15.1%)
6 Additional review classes 128 (33.3%) 256 (66.7%)
7 Teacher’s engagement  on the scale 1 (poor) to 10 (excellent) Average: 6.4 equivalent to 3.2 on the 1-5 scale
ource: SP&SA LF Nis (2020). SP&SA Report: Analysis of Students Survey on online classes at LF Ni§ (23 March-30 April 2020). LF Ni
Academic Council material. 5.5.2020, (summary prepared by the author, 2022)

Table 1 shows that students were largely satisfied with the regular online in-
struction (89.5%) and the quality of online instruction (74.74% in total). They
were quite satisfied with the materials availability (62.9%), commending the LF
Nis for providing the flexible solution to buy books online and have them delive-
red by post. They were largely satisfied with teachers’ availability for commu-
nication/consultation (83.9%), and felt there was no need for additional review
classes (66.7%). They noted that no teacher organized a formal exam or online
colloquium/test in that period, which seems to have been a good decision for
62.5% of students. The choice was likely due to the limited G-classroom capacity
to ensure a reliable (cheat-free) summative assessment. They commended the
teachers who used interactive methods, posted material/explanations, audio/
video files or recorded lectures in G-classes, forwarded links and materials via
email, assigned practical tasks/activities, progress tests/quizzes, and topics
for essays/seminar papers envisaged as part of pre-exam activities. On the 1-10
scale, LF teachers were given an average grade of 6.4 (equivalent to 3.2 grade on

14 LF NiS (2020): SP &SA at LF NiS: Analysis of online instruction and proposed measures
to reduce the negative consequences in HE at LF Nis, 5.5.2020 (LF Nis Academic Council
material, forwarded by email, 23. 10. 2020).
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the 1-5 scale). *® In their narrative accounts, students largely supported online
instruction but expressed clear preference for traditional classes. Their propo-
sals for the forthcoming period indicate a range of concern:

a. health issues: safety, observance of health measures in case of return to
traditional classes;

b. economic and existential issues: measures to alleviate the economic con-
sequences of family loss of income or job; delay tuition payment or allow
payment in installments;

c. educational issues: record pre-exam points (G-class attendance, activity,
assignments, papers); organize colloquia/tests on weekends; make a flexible
plan for missed exam terms; ease the final exam workload by 20-30%, ena-
ble taking the final exam in several parts; extend the deadlines for master/
doctoral paper submission, internships, etc. (SP&SA Survey, 2020).

3.2. LF Nis Self-Assessment Report (2020-2022)

Table 2. LF Nis Self-Assessment Report (2022): Students’ Evaluation of the teaching process and staff (2019-2022)
LF Nis: Students” Evaluation of the Teaching N=evaluated | N= Quality of teaching: | Quality of teachingl TOTAL
Process (online) per semester (2020-2022) teachers respondents | average (1-5 scale) staff: average (1-5)| average

1 | Autumn term 2019/2020 (traditioonal. offline) 27 371 4.15 4.40 4.27

2 | Springterm 2019/2020 (March-June 2020) -online | 28 194/247 4.41 4.63 4.52

3 | Auftumn term (Oct. 2020- Jan. 2021) - online 25 141/ 93 4.12 4.03 4.07

4 | Springterm 2020/2021 (Feb.-May 2021) - online | 26 174/ 206 4.43 4.73 4.58

5 | Autumnsemester (Oct. 2021-Jan. 2022) - online 27 147/ 219 4.52 4.71 4.61

6 | Springterm 2021/2022 (Feb.-May 2022) -hybrid | 22 41/ 62 4.89 4.93 4.91

Total Average: 4.47 4.60 4.53
Source: LF Nis Self-Assessement Report (2022). and LF Ni$ Quality Assessment Report, 1.12.2022 (prepared by the author, 2022)

The presented data illustrate fairly consistent average grades across autumn/
spring terms. In the period March 2020-May 2020, the total averages indicate a
slight increase in students’ satisfaction in the first term (4.52) when compared
to the average recorded in the SP&SA Survey (3.46), and a steady increase over
the next four terms (4.52 to 4.91 on average). On the whole, the total average on
the quality of online instruction in the entire period was 4.53. In the spring term
(February-May) 2022, classes were organized in a hybrid format (synchronous
online and traditional in-class environment), when students’ satisfaction was
491 on average (LF Self-Assessment Report, 2022: 44-45). It may only be assu-
med that some students highly valued the chance to attend traditional classes,

15 As for the quality of instruction, it was 3.73; the total average (instruction and staff)
was 3.46.

16 LF Ni§ (2022): LF Nis Self-Assessment Report, August 2022; and LF Ni$ Quality Assessment
Report for 2021/2022, LF Ni§, 1.12.2022 (LF Nis Academic Council material, forwarded by
mail, 2.12.2022).
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while others acknowledged the flexible opportunity to remain online, reduce
family costs, and cope with health and existential issues by working from home.

The LF Self-Assessment Report (2022) offers some insight into the LF Nis collec-
tive agency: providing digital infrastructure (fast-speed Internet, computers/
laptops, licenced software), technical support and teacher training for e-lear-
ning. It identifies major challenges (financial resources; insufficient student
participation) and future opportunities(technology-based instruction; use of
information-communication technologies in advancing scientific knowledge,
professional development and lawyer skills) (LF SA Report, 2022:47-48, 85, 112).

The SP&SA Survey (2020) and the LF Self-Evaluation Report (2022) provide
evidence on collective agency of LF Nis students’ organizations and management
in assessing students’ views on the quality of online instruction throughout
this period, but these marco-scale reports do not offer sufficient insight into
the challenges encountered in the process and how they were addressed. To
assess student and teacher agency on a micro scale, we may examine the results
of student surveys conducted in three undergraduate English language courses:
1%-year English for Legal Purposes (ELP) and two elective Legal English courses
(3rd-year LE1 and 4*™-year LE2).

3.3. Students’ Evaluation of ELP/LE online courses (2020-2022)

Once the teaching process was flipped online, there was a need to understand
students’ current situation and ensure adequate assistance in e-learning. For
these purposes, the ELP/LE teacher devised Tech Surveys and Course Evaluation
Questionnaires, which were distributed via G-Classroom; the results for each
course were collected and processed in Google forms.

Table 3. Summary results of Student Tech Surveys in ELP/LE online courses (March 2020)

ELP,LE1,LE2 2020 21.3-31.3.2020 ELP (42 responses) LE1/LE2 (18) Total : N=60
1.Have you ever taken part | ELP (n=42) Yes 7 16.66% No 35 83.34% Y=10 /16.66 %

in an online learning LE1 (n=10) Yes2 20% No 8§ 80% Y=-3 (16.66%) N=50 /83.34%
course? LE 2 (n=8) Yes 1 12.5% No 7 87.5% N=15 (83.34%)

2. What's your aftitude towards online leaming? ELP (N=42) LE1 (N=10) | LE2 (N=8) Total (N=60) % ELP/LE Average:
a) [ love learning online. 4 9.52% / / / / 4 6.68%

b)This is a new leaming experience I want to try. | 2 63.61% | 6 60% | 7 87.5%]| 39 65% 71.68%

¢) This is a good option in the given circ 8 1951% | 3 30% | 1 12.5%] 12 20% + 20% (91,68 %)
d) I dislike it but have to meet exam requirements. | 2 4.87% 1 10% | / / 3 5%

e) I hate learning online. 1 2.43% / / ¥ / 1 1.66% 6.66%

f) No response 1 243% 1 1.66% 1.66%

3.Evaluate course 1-poor| 2 3 good/ average| 4very good 5 excellent Total: 4,5 Total: 3.4,5
your technical | ELP (N=42) 7 3(7.15%) | 9(21.42%) 19 (45.23%) | 11(26.2%) | 30(71.42%) 30(92.85%)
skills. LE1+LE2 N=18)| / 1 (5.55%) | 3(16.66%) 8(44.45%) 6(33.34%) | 14(77.79%) | 17(94.45%)
Average: (N=60) 7 4(6.66%) | 12(20%) 27 ( 45%) 17(28.33%) | 44(73.33%) | 56(93,33%)

Sonrce: Tech Surveys in ELP/LE online courses (21.3.-31.3.2020): summary prepared by the author

17 ELP/LE1/LE2 Tech Surveys were devised and distributed in March 2020, February
2021, and February 2022.
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The summary results in Table 3 show that most respondents (N=50; 83.34%)
had no prior experience in e-learning while 16.66% (N=10) had some exposure.
On average, 71.68% had a positive attitude to e-learning, which was perceived
as anew and challenging form of learning worth trying for current/prospective
study purposes, while additional 20% perceived it as a safe, flexible and practi-
cal option in the pandemic circumstances (91.68% in total); very few students
(6.66% in total) had a negative attitude. A total of 73.33% of students reported
having excellent and very good technical skills but, in their narrative accounts,
students noted several problems:

e teaching/learning process: first-time e-learning experience; preference of
traditional classes, concerns about effectiveness, ability to adapt, learn
online, respond to tasks, prepare for tests/exam; safe learning environment;
understanding, cooperation; enjoyable experience, good ultimate results;

e learner/learning issues, material, assessment: need for clarification/guidance,
lack of live communication; technical/learning skills; material availability,
assessment/grading; exam workload;

e technical issues: unstable Internet; lack of tech devices/equipment; need for
detailed instructions on handling technology, frustration about assignment
submission; video calls/oral communication; tech support by administrators
as needed, etc. (ELP/LE Tech Survey, 2020).

This ELP/LE Tech Survey (2020) was a starting point for analysis and deve-
lopment of different aspects of online instruction. In 2021 and 2022, the ELP/
LE teacher devised more elaborate Tech Surveys to gain insight into students’
technical resources, digital competences and ability to handle digital tools. They
included a range of indicators: a) available technology: Internet access/speed;
technical devises: capacity/speed/performance; b) digital competences: digital
literacy/basic computer skills; VC skills (Zoom/Skype); online search, data ma-
nagement; recording/editing audio/video files; educational games; collaborative
projects; digital ethics; overall digital competences; c) challenges in G-Classroom,
Zoom/Skype; and d) suggestions for improving the quality of online instruction.
The summary results are presented in Table 4.
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Table 4. ELP/LE Tech Surveys (2021,2022): Summary Results Tech Surveys in ELP/LE1?LE2 courses (2021, 2022)

ELP/LEI/LE2 TechSurvey (2021,2022) ELP 2021

|\!34

1425,

2 [AVERAGE | TechSurvey (2021,2022) \

OQuestions ELP2022

| Total: N= 104

[ ELP

23208
LEL/LE2(8)2021 | LE[LE‘(D)’D” | 14 N INE

| LEI+LEZ

Y=103 99.2%

[N=1 o098%

[ Fast=54 =1.91% [ M=48 46.15%

[ Slow=4  1,93%

Do youhave regular Intemet access? How fastis youlntemet connection?
Which devices do youuse for online leaming purposes?

D36 3461%

| Lt67

64

| Tabs__ 05

[ Mob76 _73.07%

Do yousharethe device (5) 7 Y= 6.13%

| Occ=31 2580%

| N=66

63 41% |

Scale Iipoor)-3 fescellend | 1

H

3 | Onthescale 1-3, evaluate your device (3) [speed]

30 2884%

device (5) [technical capacity]

30 288

device (5) [overall

32 3076

Total:

295% = (663%)

3| Evaluat

[computer sldills (vers, PP, Exca))

Z

32.69%

[vide:

ing (Zoom, GMeet, Skyps)]

3557%

ta

techricalskills _[online search, data management |

49.03%

ita

techmical skills_[creating content onlinc/offline |

125%

ita

[recording and edifing audio/video clips]

6.73%

igital

[playing ‘games online]

digital

[sing, i work)]

39.42%

Gigtal

digital

skills [digital ethics (conduct online)]
1l digital iteracy and

17

1634%

Totak: | 2.

26

17% =

Evaluate towhat extent you canhandle [Google Classroom]

2 1153%

34 32.69%

55

5288%

On thescale 1 5

evaluate to whatextent you canhandle [Zoom]

16 1538%

24 2307%

5

6057%

Evaluate towhat extent you canhandle [Google Meet; Skype] LEL/LE2

24 2307%

32 30.76%

30 2884%

Total:

13.45%

27.85%

56.72% = (84.6%)

ouree: ELP/ LE 1/LE2 Tech Surveys in ELF , LE1, LE2 courses (May 2021, May 2022), processed by the author

In terms of technology, the total average results show that almost all respon-
dents (N=104; (99.02%) had a regular Internet access, but they were partially
satisfied with Internet speed (fast-51.92%; medium-46.15%). Considering tech-
nical devices, the results shows that most students used mobile phones (73.07%)
and laptops (64.42%) or desktop computers (34.61%). Considering their technical
capacity/performance, most students reported having devices of very good and
excellent capacities/performance (67.3%) and speed (64.41%), 66.3% in total,
and being the sole device users (63.41%). However, the remaining 30-35% were
disadvantaged by the lack of adequate devices, and 36.5% had to share the
devices (constantly or occasionally) with other family members. Considering
G-Classroom and VC platforms (Zoom/G-Meet/Skype), most students evaluated
their ability to use them as very good/excellent (G-class 85.57%; Zoom 83.64%),
84.6% in total. The LE1/LE2 students who used Skype/G-Meet for instruction/
consultations were less satisfied (59.6%). In their narrative accounts, students
noted ample technical problems: unstable/weak Internet/Wi-Fi connection,
signal loss; unreliable devices, poor microphone and camera performances;
disruptions in accessing Zoom/Skype; poor audio/video quality, lagging audio
sound, background noise and microphonics, share-screening issues; device “bu-
gging”; problems with assignment submission, document loading, inadequate
G-classroom instructions, etc. (ELP/LE1/LE2 Tech Surveys 2021, 2022). These
results indicate that these technical issues should be taken into account when
designing e-learning policy and practice. Most technical issues may be resolved
by institutions (ME, LF Nis. tech staff), which should be actively involved in
assessing students’ technical resources, invest in digital infrastructure (high-
speed Internet via academic network, devices, e-learning platforms), promote
digital competences through training, ensure equal opportunities for all, pro-
vide regular tech support and prepare “digest” (step-by-step) instructions and
troubleshooting checklists in advance.

74




I'. UrwaToBuh | cTp. 65-97

As for the respondents’ digital competences, the results are quite diverse. The
largest number of students reported having very good/excellent computer skills
(75.95% in total), conferencing skills (73,03%), online search/data management
skills (74.99%), and educational gaming skills (64,42%). The results for other
indicators in the very good/excellent grade range are lower: creating content
(45.19% in total) recording/editing audio/video files (22.11%), collaborative
project work (49.3%), digital ethics (58.65%), and digital skills (56.72%).The
total average on students’ digital competences in the very good/excellent grade
range (59.5%) and the average and lower scores on productive skills'® show the
areas to be addressed. When observing the results per semester, we may notice
a slight but steady increase (a shift towards higher scores) in most digital com-
petencesin 2022. (ELP/LE1/LE2 Tech Surveys 2021, 2022). It clearly illustrates
the experiential learning process: learning by doing, gradual adjustment to e-le-
arning, and steady development of digital skills. Yet, in order to promote teacher/
students’ digital competences, there is a need for stand-by tech staff support and
ongoing hands-on training on underdeveloped skills, which should be provided
on aregular (long-term) basis at the institutional level, either as credit-bearing
elective computer-skill classes or extracurricular activities which may recorded
in students’ diploma supplements or teachers’ professional development files.

3.3.2. Students’ Course Evaluation Questionnaires in ELP/LE courses (2020-2022)

Course Evaluation Questionnaires are aregular end-term element of all ELP/LE
courses. In the context of e-learning, indicators included: relevance of course
contents, material, activities; G-class posts/videos/quizzes; course organization;
classroom management; clarity/efficiency of instruction, Zoom/Skype commu-
nication; learning atmosphere; course/tests difficulty; teacher’s availability for
communication/consultations; and students’ overall satisfaction with course
/learning. For the purposes of this paper, Table 5 presents the total average
results of students’ perception on ELP/LE instruction per term in the period
March 2020-May 2022.*

18 Inindividual indicators, most of these productive skills are assessed as average (30-
40% on average).

19 Students’ Course Evaluation Questionnaires in ELP/LE courses (2020-2022), June 2020,
May 2021, May 2022.
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Table 5. Summary results of Students’ Course Evaluation of ELP/LE1/LE2 online courses (2020-2022)

LF Student Evaluation of online courses Course |G-clasy N= % Scale | 1 ] 3 4 5 % (5)
Nis | ELP, LE1/LE2-spring 2020, 2021,2022 Total | resp. Date per year
I Spring 2019/2020 (March-June 2020) ELP 50 15 30% [ 10-11.6.2020 / 12% 3% 21.8% | 74%
TEILE2| 15 | 11 | 73.3%| 2262020 ] 178% | s22% | 'o1%
2, Spring 2020/2021 (Feb-May 2021) ELP 50 18 36% 26-30.52021 15%| 1% [7.1% | 223% | 68.2%
LEILE2] © | 7 | 77.7%| 242552021 127% | 873% | 1%
3 Spring 2021/2022 (Feb-May 2022)-hybrid)| ELP 60 21 35% [ 25-30.5.2021 / / 1.72% | 1038% 87.9% | 87.8%
LE1/LE2| 10 8 80% 24-2552021 / /! 3.65% | 865% | 87.7%
Total Average: 194 | 80 | 55.3% | 0.25%|0.36%|2.57%| 15.6% (81.21%| 81.21%|
Source: ELP/LE1/LE2 Course Evaluation Questionnaires on online instruction in 2020. 2021. 2022 (Google form). prepared by author ’

Table 5 shows that most students were highly satisfied with ELP/LE online in-
struction, but we may note that the percentages in column 5 differ in first-year
ELP courses (including large student groups) and third /fourth-year elective LE1/
LE2 courses (including small groups). The percentages in all LE1/LE2 groups are
fairly consistent throughout the two-year period (82.2% to 87.7%), which clearly
indicates that e-learning in smaller groups offers more opportunity for persona-
lized and differentiated learning, troubleshooting technology-based frustration,
addressing individual concerns or negative attitudes, and ensuring meaningful
interaction among highly motivated students. In contrast, the percentages in
the first-year ELP courses vary (from 68.2% to 87.9%) due to many challenges
in managing large groups, facing different technical, social adaptation and le-
arning issues in a new online context. Beside the technical issues recorded in
the Tech Surveys, student’s narrative accounts included learner/learning issues:
preference of in-class dynamics; lack of live interaction, concentration, motiva-
tion; external distractions when working at home; multi-tasking (devices, tools,
resources); adjustment to online communication rules, demoting competitive
(first-come-first-served) mode, insufficient time for discussions; fatigue (being
busy all the time, over an extended period) (ELP/LE1/LE2 Course Evaluation
2020, 2021, 2022). In spite of the best efforts, some issues cannot be fully con-
trolled. Prior unstructured/underdeveloped learning system, learning habits
and anxiety contribute to discontent which cannot be fixed in a short (two-hour)
contact period. Managing the complexity of such instruction requires constant
communication, collaboration and joint action of all participants, acting in good
faith towards the same goals. These processes take time and a change of min-
dset. Notably, as shown in Table 5, after the initial hardship with technology and
‘learning by doing”, ELP students gradually adapted to the new environment,
reported having fewer technology and other issues, and focused on learning.
These results illustrate a high level of teacher and student agency, satisfaction
with the teaching/learning process and results, and resilience of a system which
rests on mutual respect, communication, collaboration and support.
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3.4. LF Nis Teacher Survey (2022) on online instruction
during the pandemic (2020-2022)

In order to provide a comprehensive insight into e-learning at LF Nis in the
2020-2022 period, we should include the perspectives of LF teaching staff. For
this purpose, the author devised an elaborate LF Teachers’ Survey (2022),%°
which examined several importantissues: 1) attitude to online instruction and
experience; 2) digital competences (digital literacy/ knowledge/skills/ethics);
3) institutional support (ME, LF, tech staff); 4) available technology: LMS (Go-
ogle Classroom), VC platform (Zoom), other digital tools; 5) online teaching
experience (learning atmosphere; student attendance/activity; teacher-stu-
dent/student-student communication; formative/summative assessment; stu-
dent/teacher satisfaction); 6) students’ problems in online instruction (technical,
social, learning, affective issues); 7) the current situation in digital transfor-
mation; and 8) needed support to improve the quality of online instruction. In
the open-ended prompts, teachers could note their likes/dislike, encountered
problems and solutions, observed students’ likes and problems, and suggesti-
ons for improving student attendance/activity and overall quality of online
instruction. For clarity, the problems and possible solutions are discussed after
presenting the results of each part of the survey. The findings are valuable for
assessing teachers’ agency, their perceptions on students’ agency, the collective
agency of institutions (ME, LF Nis), observed benefits and future opportunities.

Table 6 presents the results on LF teachers’ online teaching experience before/
during the pandemic, attitude to online learning, and digital competences.

Table 6. LF Nis Teachers’ Survey (2022): Summary results on online teaching experience and digital competences (2020-2022)

1| TeacherEvaluation of Online Instruction 2020-2022 | 13.11-4122022 | Total N=22 /LF (36] F=12 (54, wﬂ\ M= 10 (45.5%) | FP= u(sn%) [ aP=6 ( 73%) [ Doe=2 (9.1%] TA+L=3 (13.6%)
' 7| Teaching experience [ 3035 year= 6 (173%) [ 30yean=3 (3.6%) [ 05y=2 Ol%) [ 320y=4 (85 [ 1015 =5 (@27 I [05y=%@1%)
3. | Whattype (s) ofteaching leaming s (are) Txad.\hnnalEF) | Hybrid (F2F + Online | Online only (n LLM+LLD studies) | Practice= nnmled (legal clinics_intemship. | Other.
| the strategic orientation of LF Nis? (4.5% | 21 (95.5%) i 2(5.1% I 11 (50%) I
[ 4. | Whatis your experience in online teaching, | NO experience Ta) [12 (=| =%) D) \ 1 (4.34%
holding presentations, workshops, webinars | Yes, online teaching: lectures, rhshops for students 2
online?  a)before COVID 19 pandemic | Yes, online for prof. pment oflegal 5 (u7z%)+ 5 22,72%) | 1= (68.15%)7 9 (109%)
b) dwring COVID -19 pandemtic |~ Artended online courses cnnfuences but did not teach online classes 3(1363% 2 (5.09%;
F5. [ When (which semesters) did you teach Mach-Jun/July 2020 (online) 9 | |
online at LF Nis? October2020- January 2021 {online |5 | | October2021- Jarmary 2022 (online |12
February -May 2021 {online [ 11 | | February -May 2022 aybrid) '
§ | Evaluateyour digital @z Tpoor Tweabbelow avemage [ 3 goodlaverage Tvery good S excellent
literacy, knowledge, skills, ethics) a)March 2020 1580 6 (2727 14 (63.63%) (4.54%)
b) May 2022 3(1363 4(63.63%) SEETI

Evalute you] 2) Digital hteracy (basic comm, email, text processing ] 4(18.18% 3(59.1

currentleve| b)practical dig knowledse 2

ofdigital [ ) digital skills-post creat. Gig tools

d)digital ethics online conduct, use of contents.

&) raise class about dig. compet

1) promote /practice dig. competencesin class 10 (45.45%) 4(18.18%
Totalaverage: E3%) 60 (46.98%) 33(25%)

Source: LF Nis Teachers’ Survey on online instruction 2022-2022 (Google form, 13.11-4.12.2022) pmcessedbytbe author

40.9%)
7 GLAT!
11 (50%)

e[

20 LF Nis Teacher Survey (2022) examining teachers’ attitudes on online instruction during
the COVID-19 pandemic (2020-2022) was prepared in a Google form and conducted from
13.11.2022 to 4.12.2022.
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From the total number of teaching staff (N=46) currently employed at LF
Nis, the LF Teachers’ Survey (2022) was submitted by 22 respondents (N=22;
47.82%).2* Before the pandemic, most teachers (N=12; 54.5%) had no prior
online teaching experience, while 22.72% (N=5) had experience in conference
presentations and webinars for legal practitioners. During the pandemic, they
reported having online teaching experience with students (N=15; 68.18%),
conference presentations (N=15; 68.18%), and webinars (N=9; 40.09%). These
findings show teachers’ agency in the educational process, scientific research
and professional projects throughout the period. As for teachers’ attitudes to
online instruction, a vast majority (N=21; 95.5%) viewed hybrid instruction (a
blend of traditional and e-learning) and practice-oriented instruction (N=11;
50%) as the LF Nis strategic orientation; two teachers (9.1%) considered that
e-learning may be a good solution for master/doctoral studies, while one res-
pondent (4.5%) was explicitly in favour of traditional instruction (Teachers’
Survey, 2022).

The second part of Table 6 presents the findings on the teachers’ digital compe-
tences as a prerequisite for efficient agency in online instruction. At the outset
of the pandemic (March 2020), 63.63% of respondents (N=14) reported having
average digital competences while 27.27% noted they were below average. Two
years later (May 2022), the teachers’ digital competences seem to have impro-
ved as 63.63% (N=14) viewed their digital competences as very good, 22.72%
(N=5) as excellent (86.35% in total), and 13.63% (N=3) as good/average. The
findings show a significantrise on the experiential learning curve, which is at
least alevel higher than in the former period. In the teachers’ self-assessment of
current individual digital competences (in November 2022), the average sum of
individual competences shows that a total of 71.96% of respondents evaluated
their competences as very good and excellent, 20.45% as good/average, and
7.57% as below average and poor. Comparing the overall totals in May 2022
(86.35%) and in November 2022 (71.96%), we may note that the average totals
are 7-15% lower per indicator, which may be explained by a lack of practice
due to the return to in-class instruction. Individual indicators show significant
progress in some digital skills and the need for further training in others.?? In

21 The research sample included 12 female (54.5%) and 10 male (45.5%) respondents,
teaching staff of different academic ranks: 11 full professors (50%), 6 associate professors
(27.3%), 2 assistant professors (9.1%), 2 teaching assistants and 1 lecturer (13.6%), a
fairly balanced distribution of teaching experience: over 30 years (6=27.3%), 20-30 years
(5=22,7%), 10-20 years (9=40.9%), 1-10 years (2=9.1%), as well as an even distribution
of teaching staff per term of online instruction (N=11-12; 50-54.5% per term). (Teachers’
Survey, 2022).

22 Considerable progress was recorded in digital literacy (81.22%), digital knowledge
(72.73%); digital ethics (90.91%); promoting (72.72%) and practicing (63.63%) digital
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their narrative accounts, teachers expressed the need for continuous training/
workshops on using specific digital tools (68.2%) in order to ensure efficient
use of digital technology (50%) (Teachers’ Survey, 2022).

The next part of the survey examined the teachers’ perceptions on institu-
tional support for online instruction, provided by the competent Ministry
of Education (ME), Law Faculty (LF) management, and LF Computer Centre
tech staff, as important stakeholders in developing e-learning policy, provi-
ding digital infrastructure and resources, strategic planning, organization,
management and delivery of effective online instruction. Table 7 presents
the evaluation results of their collective agency at the outset and during the
COVID-19 pandemic (2020-2022). This part of the survey yielded the following
total average results: ME agency (25.55%), LF NiS agency (55%), and LF tech
support (86.36%) (Teacher Survey, 2022).

. Table 7. LF Nis Teachers® Survey (2022): Intitutional support for online instruction (2020-2022)
8. | Institutional support in ensuring relevant actionplan for onine leamin T 7
9 conditions for online instruction before and ligital laptops, fast Intemet. tech support via UNT 1
during the COVID-19 pandemic ree fast—speed Intemet connection, available to all Ts/Sts 7
a) by Ministries (MEMH) Licenced online platforsm foronline leaming (Zoom, Google Meet, etc 6.4 +1
b) by LawFaculty (LF) Online teacher edu/coustes for creating online leamin; 3.6%

7 ions for organizing online leamin T [ 50%
Supervision and control of online msiruction, content, perfommance 434%
Other: Idon’t know. Not sure No use of ME 13.6% Z
Practical guidelines and les for creating online Total | a) 25.55% 10
Ci support 17 T13%

3 [ BLF 9

Total | b) 521
Cleartimetable = support 19 64%
ubleshooting 18 18%

10 | Technicalsupport by LF Computer C tters and other tech devices for online classes
Center: What kind of tech support was Workshops on using G-classroom, Zoom
providedby LF CC ion foronline | Clearwritten/oral st using Zoom, G-Class Other: providing laptops foriTs use 1 34%
instruction and duting online classes? Clearvritten oral instructions on creating’postingmaterials in G Class 8% Total: 636%

Source: LF Nis Teachers’ Survey on online instruction 2022-2022 (Google form, 13.11-4.12.2022), processed by the author.

| o

= [ea]ea] =

In assessing the collective ME agency, the respondents assessed it as insufficient
(25.55% in total), as it largely involved forwarding instructions and recommen-
dations on online instruction (50%); other indicators were even lower: licenced
LMS platforms and VC tools (36.4%); digital infrastructure (31.8%); fast-speed
Internet via the academic network (27.3%); educational strategy and action
plan (27.3%); training courses (13.6%); supervision (4.5%). The results clearly
suggest that ME should take action to provide a systemic approach to e-learning
in both ordinary and extraordinary circumstances.

The LF Nis agency was evaluated as good (50%) on average. Some indicators
were assessed as excellent (digital infrastructure 95.44%; fast-speed Internet
81.8%) and very good (tech support 77.3%; LMS/VC platforms 77.24%; written
instructions/guidelines 72.7%), while others were perceived as average (tra-
ining courses 54.5%; practical guidelines/examples for creating/organizing

competences in class, while the use of digital tools for content creation was slightly lower
(50%). Yet, the individual scores in the good/average column (ranging from 18.18% to
27.27%) show that there is plenty of room for improvement (Teacher Survey, 2022).
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online instruction 45.5%; strategy and action plan 40.9%) or below avera-
ge (supervision of e-learning and performance 22.7%). The average results
indicate the indicators that should be addressed in order to ensure better
institutional response and support.

On average, the LF tech staff agency was assessed as highly adequate (86.36%).
Individual indicators show high teachers’ satisfaction with provided technical
support: clear written/oral instructions (95.5%) and workshops on using G-
classroom/Zoom (90.9%); continuous technical support (86.4%); tech devices
(computers/cameras), resources (content-creation instructions) and trouble-
shooting (81.8% each). In their narrative accounts, teachers commended the
LF tech staff support and cooperation, and expressed the need for regular
training on the use of digital tools for teaching/learning purposes (Teacher
Survey, 2022).

The next part of the survey examined the LF teachers’ satisfaction with the
available technology used in online instruction: a web-based LMS (Google
Classroom), VC platforms (Zoom/Google Meet/Skype) and other digital tools,
which are presented in Table 8.

The summary results in Table 8 show that most respondents used the re-
commended web-based platforms: Google Classroom as alearning management
system/LMS (N=19; 86.42%) and Zoom as a VC tool (N=22; 100%), but most
respondents (N=18; 81.11%) reported using other VC platforms for additional
communication/consultation.? As for other digital tools, teachers reported
using: Skype/G-Meet for group instruction or group/individual consultations
(40.9%); YouTube videos (40.9%); online databases: Paragraph Lex, Hudoc
(54.5%); posting links for research (59.1%) and practice (18.2%); and social
networks: Facebook/Viber for communication (15.9%). These results de-
monstrate teachers’ proactive approach to instruction and genuine efforts to
facilitate learning and communication in the given circumstances.

23 G-Meet, WebEx (N=5; 22.7% each); M-Teams (N=4; 18.2% ); Skype (N=3; 13.6%);
G-Hangouts (N=1; 4.5%)
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Table 8. LF Nis Teachers’ Survey (2022): Evaluation of available technology for online instruction (2020-2022)

T T LMSLearning System usedin online instruction [ None=3 (13.63%) [ Google Cla: =19 (86.42%) [ Moodle=/ [ Other:

12| Video Conferencing platform| Zoom=22 (100%) | Skype=3 (13.6%) | G-Meet=5(22.7%)| M-Teams=4 (182%) | Webex=5 (22.7%)| G-Hangouts=1(4.5%)| Other:

13 | Other digital tools, applications, | Online databases (Paragraf lex, Hudo, etc) 2 You Tube (video sharing) El 40.9%

software used in onine classes Online educational resources for self-smdy, practice, self-testing Social networks: Facebook; Viber 3+4 13.63%+182%
Providing posting links for research. self smdy Other: None 1 139%

Skype/ G-Meet/Hangouts for group/individual

F | Evalutethe ol Taboveaverage | % excellent
LMS platform | a) User friendly casy use 8(36.36% 10(45.45%)
usedin online onuse etc 7(3L81% 9 (40.9%)
instruction © postin; wideo, HW 7(3L81% 12 (5454%)
(G-classroom) | d) creating material, quizzes aactivities, surveysetc 6(27.27% 8 (3636%

<) discussion forum in platform 8(36.36% 7 (31.81%
Din-built written (stream, forum, HW submission) 7(31.81
nbuil five i T(LEL!
h)in-bullt_collaborative work options (whiteboard jamboard) T(LE
i) in-built options for recording attendance access to G-class 7(31.81%
{)in-built grading, evaluation, assessment feedback options (points, progress %, final giade), | 2 8(36.36
Total 32.75% 33.7%

15 | Evalutethe VC Seae: | T-poor B T-verygood/abov Texcellent
platform used | a)User fiendly easy use / 5 502.72% 15 (68.18%;
in online b)screen sharing for viewing content 5 14 (63.63%)
instruction <) chatbox:-group messa ging, quick surveys, etc / (434 13 (391 %)
(Zoom) dyprivate chatbox 1(454%) 1(454% 3 (59.1 %)

) audio/mic quality / / 1 (63.63%)
£) video viewing options 1 (63.63%)
recording chats,live calls r 3 (59.1 %
h)in-built options forgroup work collaborationtools, breakoutrooms 1(4.54%) 36
i)Break rooms forlive group work r T (3181
T)ibuilt option: Sts atiendance 3( 18.18% 7 (ISI%
bl options for assessig Sts activity, fecdback,ctc 3(13.63% € Q127
Totall 495% 51% 5125%

Source. LE Nis Teachers® Survey on online instruction 2022-2022 (Google form, 13.11-4.12.2022), processed by the author :

The evaluation of Google Classroom covered: a) a number of relevant technical
features (a-e): user-friendly tool, clear instructions, creating content/quizzes,
posting audio/video content and homework assignments; discussion forum;
and b) applicative functions (f-j): in-built written and oral communication,
collaboration tools, recording attendance/activity, grading points/percenta-
ges, assessment and feedback. The total averages per grade show that 33.7%
of respondents were fully satisfied (excellent), 32.75% were fairly satisfied
(very good) (66.45% in total), 15% were partially satisfied (good), while 18.5%
in total were dissatisfied. The results on individual technical features and
applicative functions show that teachers were highly satisfied with availa-
ble technical features but fairly or partially satisfied with some applicative
functions.?* (Teacher Survey, 2022). While resorting to G-Classroom might
have been a quick and handy gap-filler in the pandemic circumstances), the
results indicate that this platform only partially met the educational needs
and expectation. Thus, it may be worth considering the use of some more
comprehensive LMS software,?® which would include a wider range of educa-
tional functions (collaboration tools, peer content sharing; gradebook/diary,

24 They were highly satisfied with technical features: posting content (54.54%), ease
of use (45.45%); instructions, written communication tools (40.9% each), and creating
material (36.36%). They were quite satisfied with applicative functions: discussion
forum, grading/assessment/feedback (36.36% each), collaboration tools, written/oral
communication, recording attendance/activity (31.81% each), but significant percentages
(18-23%) were also recorded in the average/below average columns (Teacher Survey, 2022).

25 See: Research.com (2022): 15 Best Free Learning Management Systems for 2023 (30
Nov. 2022);
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attendance/activity recording; assessment tools, tests, course statistics; in-
tegration of other digital apps, assistive audio/video technology) to resolve
many frustrating technical and learning issues reported by both students and
teachers. Moreover, during the registration week (before starting a course),
participants should get an intensive hands-on orientation training on using
the LMS, try out the available functions through mini activities (tech survey,
get-to-know activities, discussion forum chats, posting/sharing content, mi-
ni-assignment submissions, etc.). Thus, all participants will be prepared for
using the LMS platform, aware of the requirements and expectations (conduct,
attendance, activity), and it will eliminate frustration and set a positive lear-
ning atmosphere for prospective collaboration.

The evaluation of Zoom VC platform covered: a) technical features (a-g): user-
friendly tool, screen sharing, chatbox, private messaging, audio/video sharing,
recording chats/content; and b) applicative functions (h-k): collaboration tools,
breakout rooms for group work, in-built options for recording students’ atten-
dance/activity, providing feedback. The total averages per grade show that the
largest number of teachers (51.25%) evaluated it as excellent, 31.4% as very
good (82.65% in total), 9.1% as good, and 8.25% in total as below average/poor.
While teachers’ were largely satisfied with Zoom as a tool for online video
conferencing, instruction and communication (82.6%), individual indicators
show lower results: teachers were satisfied with technical features (62.33%)
but quite dissatisfied with applicative functions (35.8%)2?¢ (Teacher Survey,
2022). Notably, VC platforms (Skype/M-Teams/G-Meet/Zoom) were initially
devised as digital tools for one-to-one or small-group communication rather
than distance-learning tools for huge students groups; thus, their interfaces
and in-built functions are limited in terms of active learning features, colla-
boration tools and assessment functions. Second, their use for educational
purposes is often limited by specific EdTech industry requirements (pricing
plans, institutional licence, number of participants, time limits for meetings,
payment for premium versions, etc.), which are prevalent factors in choosing
a VC platform. In order to ensure equal learning opportunities, the EdTech
industry should keep upgrading the free VC tools by integrating additional
functions (whiteboard, polling, graphic organizers, breakout rooms, etc.), or
provide a more lenient pricing policy for using all-inclusive LMS platforms in
underdeveloped and developing countries. Third, despite some drawbacks,
LMS/VC tools have brought flexible opportunities for online instruction (con-

26 Notably, the highest (excellent) grade was recorded on technical features (59.1% to
68.18%), amounting to a total average of 62.33%; the applicative functions were largely
evaluated as very good (39.76% on average) and excellent (31.82% on average), amounting
to a total average of 35.8% (Teacher Survey, 2022).
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ferences, presentations, workshops, webinars, mentorship, live streaming)
and huge benefits to institutions (speed, cost-effectiveness, management
efficiency). Their use demonstrates the proactive approach of educational
communities to promote e-learning in line with learner needs.

Next, the survey examined the teachers’ satisfaction with the online teaching
experience (in G-Classroom/Zoom), where teachers assessed several indicators:
students’ attendance and activity; teacher-student and student-student commu-
nication; learning atmosphere; forms and efficiency of formative and summative
assessment; overall teacher and students’ satisfaction; overall effectiveness
of online instruction, and assessment tools. Table 9 shows the results of their
online teaching experience and forms of assessment in the 2020-2022 period.

Table 9. LF Nis Teachers® Survey (2022): Teachers’ online teaching experience in online instruction and forms of assessment (2020-2022)

6 | Evaluar T-poor T below average 3 good/average Tvervygood Fexcellent

experience within each a)positive leaming atmpshere 2(9.08% 4(18.18%) 7(3181%) 7 (3181%)

i " )student activity (efficiency 1(4.54%) 6(2727% 9(40.9% 3 (13.63%

5(2.72% 7(3181%) 5 22.12%)

<) ef_student teacherinteraction
d)stud TGLEL 4(18.18% 2(9.08%;
6Q727 2(5454%)
4(1818 @0.5%

¢) effienct (13,63%)
) efficient summative assessment Stesis quizzes, mind essays) (13,63%)

1(434%)

5 (22.72%)
g) overall Student satisfactionwith_online classes (434% 3(13.63%) 73131

5
0% 2 (0.08%;
o
7

C
h) overall Teacher satisfaction (4.54% 3(13,63%) 6Q727 40.9% 3(13.63%
) overal efficiency and effectiveness of online mnstruction (454%) 1(454%) 940.9%) 6(2727%) 5(22.72%)
Totlaverage 5% 5% 2%67% 363% 1%
18| Did you use some of these Colloquium (written or oral 3 22.7% Assessment of ing 10
formsof evaluation, ormaltests (knowledge, skills, etc) 1 254% Assessment 1esponses within goup discussions 0
assessment, grading in onine | Mini-progress tests, quizzes 4 18.2% Oral feedback, 12
classes? [arking esejs 5 36.4% Other: None 2
73 "Otker: tole-play, mock Hial mooizoust SmSHOR, BrOUp PrOjech T

6 273
Source: LF Nis Teachers® Survey on online instruction 2022-2022 (Google form, 13.11-4.12.2022), processed by the author.

As for the LF teachers’ online teaching experience, the total average per grade
shows that 14% of LF teachers were highly satisfied, 36.3% were fairly satis-
fied (50.3% in total), 26.7% were partially satisfied, while 23% in total were
dissatisfied. While half of the respondents (50.3%) reported being highly
or fairly satisfied, the even distribution of percentages on individual factors
indicates that there is plenty of room for improvement.?’ In their narrative
accounts, most teachers (N=18; 82%) noted ample problems and challenges:
a dismal feeling of speaking to an empty classroom, alienation; lack of direct
teacher-student and student-student interaction; formal registration, fictitious
attendance; “invisible” students behind dark screens; inadequate tools for
recording attendance/activity; delayed response in G-classroom; low student

27 The highest scores in the very good column refer to: effective formative assessment
(54.54%); student activity, summative assessment, overall students’/teacher’s satisfaction
(40.9% each); positive learning atmosphere and student-teacher interaction (31.81% each).
The highest scores in the good column refer to: overall effectiveness of online instruction
(40.9%) and student-student interaction (31.81%). In overall effectiveness alone, the
largest number of teachers were fairly satisfied (N=6; 27.27%) or highly satisfied (N=>5:
22,72%), 50% in total, while (N=9; 40.9%) were partially satisfied, and two teachers (9%)
were dissatisfied (Teacher Survey, 2022).
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attendance/activity, reluctant or no response when called upon; inadequate
training for e-learning; initial adaptation difficulties and subsequent fatigue
due to prolonged (two-year) online instruction; inefficiency of large-group
instruction; lower motivation, concentration and engagement; insufficient
time for practice/review due to a reduced number of contact hours; etc. (Te-
acher Survey, 2022).

Considering the forms of assessment, the largest number of teachers reported
using: oral feedback (N=12; 54.55%), assessing presentations (N=10; 45,5%),
individual responses in discussions (N=9; 40.9%), written assignments (N=8;
36,4%), seminar papers (N=6; 27.3), colloquia (N=5; 22.7%), progress tests/
quizzes (N=4; 18.2%), group projects (N=1; 4.54%), and formal tests (N=1;
4.54%). In their narrative accounts, Lf teachers also reported using Zoom chat
and G-class stream for recording attendance and G-class quizzes for progress
checks, assigning points for all activities and calculating them towards pre-
exam attendance and activity points. Thus, LF teachers largely resorted to
formative assessment, recording students activity in G-classroom gradebook
or keeping their own e-diaries, while summative assessment (formal tests)
were organized offline.

LF teachers’ narrative accounts on the perceived benefits of online instructi-
on refer to: 1) professional development: new, valuable, experiential learning
experience; 2) technology-related value: fast online communication, ease of
access/use from home or elsewhere; content recording/posting/sharing, ma-
terial accessibility/visibility; 3) economic value: health safety; time-saving,
cost-effectiveness (travel /accommodation); 4) learner/learning value: contem-
porary, efficient, effective, flexible synchronous/asynchronous e-learning (at
one’s own time/pace/convenience); reviewing posted material, reference to
web sources (databases, videos); better learner focus, less disturbance, more
communication (Teacher Survey, 2022).

The next part of the survey examined the teachers’ perception on students’ atten-
dance, activity and problems encountered in online classes, which are presented
in Table 10. In the narrative accounts, they explained how they addressed these
problems in online instruction.
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Table 10. LF Nis Teachers’ Survey (2022): Teachers’ perception on students” attendance, activity, and problems in online instruction (2020-2022)

0350 | 3550% 6% | 6580% SO100%

™o =y Total- 50% Total 500
2(9.08%) | 3(13.63%)| 6 2727%) | 20.08%)

18 T From the total number of students in course, estimate the % of students

who | a)registered in Google-classroom 3(13.63%)| 3(13.63% 0% B98%
b) completed HW. postedin G-classroom 3(13.63%)] 3 (13:63%) | 5(22.72%)| 3 (1363%)| 20085%) 5453% 3632%
Totalaverage: 13.63% 155% 5363% | 1363%

c)attended Zoom online classes 2(9.08%) | 2 6 6817%

7o) 3G6.36%) 1 )y | 20.05%)

&) actively participated in Zoom activities 2(18.18%) 2 5(22.72%)| 3013.63%) 1005 I
Tolalavetage: 6% BI% | BI% | 1%

19 | In your experience, what problems did STUDENTS encounter in online classes? 1-No/ very few below average[ 3-average J-aboveaverage Smost
Evaluate to a) technical problems: devices, fast, stable Intemet, mikes cameras 4 (18.18%) 7G131%) 3(1363%) 2(9.08%)
what extent b) inadequate prepraration , training/ for online leaming) 3 (1363%) 5¢ 3(13.65%)
were these ) inadequate form ofinstruction (only Zoom or Zoom +G-classroom) | 5 (22 8(36.36%) 3(13.63%)
problems Total 2726% 16.66%
present in your | §)learning issues: L's system, instructions, lack of prior knowledge 9(40.9%) 3 (13.63%)
ouline classes ") Jack of motivation, concentration, commy 2 (9.08%) 9(400%)

(G-classroom + |7p) fna dequate STs activity i class 5 (1363%) TG1S1%)
Zoom) ot confinuos evaluation, feedback, grading 7(G181%) 3 (1363%) %
h) inability/lack of opportunity/ no access to_consultation hours 4(18.18%) 6(2727%)

Total 20%

) socialissues: long period of secila isoladon, lockdown

) Privacy issues: public exposure, privacy protection, cameras off 3(13.63%)
Total 681% 22.72%
k) affective issues: personal family, health, emotional' mental health 4 (18.13%) 9(40.9%) 3 (13.63%)

1) complete disinterest in e-leaming 3(13.63%) T(18.18%) 301363%)
Total 158 3954% 13.63%
Totalaverage: | 14.2% 18.25% 25.1% 2075%

ource: LF Nis Teachers® Survey on online istruction 2022-2022 (Google form, 13.11-4.12.2022), processed by the author.

The first part of Table 10 shows the teachers’ estimate on the percentage of
students who registered in G-Classroom and completed assignments, and
those who attended Zoom classes and actively participated in online acti-
vities. As for G-Classroom registration, the highest percentage was recorded
in the 80-100% column (N=6; 27.27%); in other columns, they range from
9.08% to 13.63% (N=14). As for G-assignment completion, the highest percen-
tages were recorded in two columns: 0-20% (N=6; 27.27%) and 50-60% (N=5;
22.72%); in other columns, they were distributed evenly (N=3; 13.63% each).
If we sum up the percentages below and above 50% (as the formal minimum
requirement for a pass grade), the total scores show a 41% : 50% ratio in G-
classroom registration and a 54,5% : 36.3% ratio in task completion. As for
Zoom attendance, the highest percentages were recorded in two columns: the
65-80% (N=8; 36.36%) and 50-65% (N=6; 27.27%); in other columns, they
were much lower (N=6; 4.54 to 9.08%). As for Zoom activity, the highest per-
centages were recorded in two columns: 0-20% (N=6; 27.27%) and 50-65%
(N=5; 22.72%); in other columns, they were distributed evenly (N=3; 13.63%
each). If we sum up the percentages below or above 50%, the totals shows a
22,7% : 68.2% ratio in Zoom attendance and a 54,5% : 36.3% ratio in Zoom
activity. The findings on students’ attendance/activity indicate the prevalent
student mindset, instruction-related habits and diverse attitudes to learning
requirements. The ratios (below or above 50%) indicate students’ tendency to
formally meet the procedural requirements: G-classroom registration (50%)
and Zoom attendance (68.2%), but the results in production activities are much
lower: G-class assignment completion (36.3%) and Zoom activity (36.3%). This
ultimately shows that at least half of students did not approach their duties
with due diligence, and did not meet the pre-exam requirements. Thus, pro-
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moting learner agency, partnership and collaboration in the learning process
is essential for quality assurance.

The second part of Table 10 presents LF teachers’ perception on students’ pro-
blems in online classes. For clarity, individual indicators are classified into four
problem types which may have affected their performance: a) technical issues
(a-c): laptops, mobile phones, cameras, mikes, Internet/Wi-Fi connection; b)
learning issues (d-h): understanding; motivation, concentration, commitment;
activity; assessment; consultations); c) social issues (i-j): social isolation,
alienation; public exposure, privacy protection; and d) affective issues (k-
1): personal/family problems, psychological/mental health issues, temper/
emotions/feelings.

As for technical issues, most respondents assessed that students’ technology-
related problems below average (30.3%) or average (27.26%), while 18.1%
noticed no/very few problems; some teachers assessed students’ technical
problems as fairly or highly prominent (24.23% in total). The individual in-
dicators (about 50% each)?® show that there is room for improvement. These
results may confirm the findings in ELP/LE Tech Surveys (2020-2022), where
30-35% of students reported having issues with technical devices, handling
LMS/VC tools and underdeveloped digital skills for production activities. In
their narrative accounts, LF teachers noted how they addressed the techni-
cal issues: tech staff support (trouble-shooting); managing students use of
G-classroom/Zoom; using available options (chat/forum), posting additional
instructions, guidelines, clarification, checklists, etc. (Teacher Survey, 2022).

As for learning issues, most respondents observed that students’ had average
learning problems in: a) understanding instructions, the subject matter and
(under)developed learning system (N=9; 40.9%), but others saw it as a fairly/
highly prominent issue (N=7; 31.81% in total); and b) access to consultations
(N=6; 27.26%), but others saw it as a fairly or highly prominent issue (N=8;
36.35% in total). The next three issues were perceived as fairly prominent: a)
lack of motivation, concentration, commitment (N=9; 40.9%), but some teachers
(N=5; 22.72%) viewed it as highly prominent (63.62% in total); b) inadequa-
te student activity (N=7; 31.81%), but others (N=6; 27.27%) saw it as highly
prominent (59.08% in total); c) inadequate forms of continuous evaluation,
assessment, feedback, grading (N=7; 31.81%) and one teacher (4.54%) saw it
as a highly prominent issue (36.35% in total); some teachers saw it as average
issue (N=3; 13.63%) but others saw it as a less serious issue (N=7; 31.81%) or

28 Asforindividual indicators, LF teachers viewed these issues as average, fairly or highly
prominent: technical devices 54.52% (N=7; 31.81%; N=5; 22.71% in total); inadequate
prior training for e-leaning 50% (N=3; 13.63%; N=8; 36.36% in total); and LMS/VC online
learning platforms 50% (N=8; 36.36%; N=3; 13.63%).
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no issue (N=4; 18.18%). The totals (in bold) on fairly or highly prominent issues
indicate the areas that should be given more consideration. In their narrative
accounts, LF teachers noted how they addressed the observed learning issues:
encouraging students’ participation, questions, discussions; calling upon indi-
vidual students (cameras off), checking on their presence, active involvement;
setting up individual/group tasks, allocating points for each activity; using
Zoom breakout rooms for group discussions, Zoom chat/G-class discussion
forum for quick opinion polls, clarification, checks, written responses; posting
instructions on technical/educational issues; providing written feedback on
assignments, clarification, oral feedback in Zoom; using online resources for
research, self-study, practice; optional content-related educational games and
fun activities; etc. (Teacher Survey, 2022).

As for social issues, most teachers assessed them as highly prominent (38.63%)
and fairly prominentissues (25%), 63.63% in total, while others viewed them
as average (22.72%) or less significant issues (13.62%). In individual indica-
tors, the total average percentages (on fairly or highly prominent issues) are
even higher.? In their accounts on addressing these issues, teachers reported
being flexible about the use of cameras (to ensure home privacy), showing
empathy (as needed), and using Zoom breakout rooms for group discussions.

As for affective issues, the total percentages per grade show diverse responses:
fairly or highly prominent (36.35% in total), average (29.54%) and no/below
average (34% in total). Individual indicators®® show even distribution of per-
centages on students’ affective problems, and their fifty-fifty perception of
students’ attitude to e-learning: some students liked, attended and actively
participated in it while others disliked, avoided and failed to participate. In
the narrative accounts, teachers shared their views on what students liked
most about online instruction: 1) technological versatility: diverse tech devi-

29 As for individual indicators, most respondents viewed them as highly prominent
issues: a) social isolation, alienation, lack of human relations (N-11; 50%), but an equal
number of teachers viewed it as a fairly prominent or an average issue (N=5; 27.72% each),
amounting to 95.44% in total; b) public exposure, lack of privacy in online environment
were largely viewed as highly or fairly prominent issue (N=6; 27.27% each) and average
issues (N=5; 22.72%), amounting to 77.26% in total (Teacher Survey, 2022).

30 Asforindividualindicators, most teachers assessed personal/family problems, students’
feelings and mental health issues as an average problem (N=9; 40.9%), but other teachers
saw it as a fairly or highly prominent issue (N=7; 31.81% in total), or no/below average
problem (N=6; 27.26% in total). Considering students’ attitude (interest or disinterest),
most teachers observed itasahighly prominentissue (N=6; 27.27%) and fairly prominent
issue (N=3; 13.63%), amounting to 40.9% in total, while other teachers perceived it as
an average problem (N=4; 18.18%), or no/below average problem (N=9; 40.9% in total)
(Teacher Survey, 2022).
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ces/resources; communication speed; recording/reviewing teaching material;
2) flexibility, accessibility and convenience: synchronous and asynchronous
e-learning from home, accessible to students from other towns; students’
attendance and activity at will and convenience (G-Classroom); revisiting/
reviewing posted or recorded materials; 3) time-saving, cost-effectiveness
(travel, accommodation costs); 4) students’ greater focus in online classes,
openness for any activity bringing pre-exam points, better visibility of ma-
terial presented in digital format (Teacher Survey, 2022). All these findings
illustrates LF teachers’ considerable awareness of students’ likes/dislikes and
recognition of ample technical, social, learning and affective problems, which
they attempted to address, ease or resolve by taking appropriate action (as
previously noted).

The last part of the survey examined teachers’ perceptions on the current state
of affairs (November 2022) at LF Nis, which includes a range of indicators: a)
digital infrastructure for online instruction; b) technical support for digitali-
zation; c) digital competences of teachers and students; d) digital ethics of te-
achers and students; and e) the attained level of digital transformation. It also
includes teachers’ opinions on how to improve the quality of online instruction
for prospective educational purposes. The results are presented in Table 11.

The total average results per grade show that the largest number of teachers
assessed the current state of affairs as very good (48.7%), while 16.9% viewed
it as excellent (65.6% in total); 31.9% viewed it as good/average, and 2.6% (in
total) as unsatisfactory. Individual indicators, largely assessed as good/very
good,?! show that there is room for improvement.

Table 11. LF Nis Teachers® Survey (2022): Teachers’ perception on the Current state of affairs at LF Nis in digital learning, digital transformation (2022)
and how to improve online learning for future educational purposes

20 T Evaluate the current T-poor Thelowaverage | 3-average Fabove average
situation at LF Nis a) digifal_infrastructure for digitalization of teach process § (36.36%) 13(355.1 %)
related to digital b) technical support for digitalization of teach process 2(9.08%) 13

learning, <) attained level of digital transformation 200.08%) | 1(43%%) 9(405%) 9(309%) 2
ligita lizatis d) digital competences of Ts for online teaching 9(40.9%) 11(5006) 7(0.08%)
digital tr i b) digital competences of STs for active online leaming i 8 (3636%) 10 (45.45%) A(18.18%)
¢) digital_ethics'vconductvalues of Ts r r 6 2727%) 11(50%) 5

) digital ethics/conduct/ values of Sts i 1(4.39%) 7(G181%) 8(3636%)

Total average: 13% 31.9% 48.74

2T [ How to ensure/ then the digital infrastructure 13 %% | Reorganize the process, include online instruction in traditional classes| 14
improve overall | Ensure equal ST access (o fast-speed_stable Itemet 13 Raise Sts” awareness about formal/informal online learning 13
quality ofonline | Financial resources for improving onlinc teachinglcaaming | 12 Introducing innovative technologiesin legal edu (VR, A 11
instruction in the | Change the mindset of Ts/St, atfitudes, conduct 12 New forms of learning (virmal exhanges, collaborative projects) 10
future? What Continuous education of Ts/Sts on using digital learning tools | 15 Ensure efficient effective application/ practical use of dig techin L | 11
support would be [ Troduce clear rds for pre-exam activities | 9 Use well-developedlicended LMS software (with full scale E-diary) | 15
useful? Clear criteria for online T/L assessement, efficiency control i1 Other: Nothing 1

Gurce: LF Nis Teachers® Survey on online instruction 2023-2023 (Google form, 13.11-4.12.2023), processed by the author

31 They were as follows: a) digital learning infrastructure: very good (N=13; 59.1%) and
good (N=8; 36.4%); b) technical support for digital learning: very good (N=13; 59.1%)
and excellent (N=7; 31.81%); c) level of digital transformation: good or very good (N=9;
40.9% each); d) teachers’ digital skills: very good (N=11; 50%) and good (N=9; 40.9%);
students’ digital skills: very good (N=10; 45.45%) and good (N=9; 36.36%); d) teachers’
digital ethics: very good (N=11; 50%); good (N=6; 27.27%) and excellent (N=5; 22.72%);
students’ digital ethics: very good (N=8; 36.36%); good (N=7; 31.81%) and excellent (N=6;
27.27%) (Teacher Survey, 2022).
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The second part of Table 11 presents LF teacher’s perceptions on how the
quality of online instruction may be improved for prospective purposes. The
respondents assessed a range of indicators reflecting the needs/wants and
prospective action on observed challenges: a) technical issues: strengthening
the digital infrastructure (N=13; 59.1%); assess to fast-speed Internet for all
via academic network (N=13; 59.1%); technology: licenced LMS with a full-
scale e-Diary (N=14; 63.5%); b) financial issues: financial resources and insti-
tutional support (ME, LF) for e-learning (N=12; 54.5%); c) learner/learning
issues: continuous training (N=15; 68.2%); effective use of LMS and a full-scale
e-Diary (N=15; 68.2%); reorganize the traditional teaching/learning process
and introduce hybrid learning mode (N=14; 63.6%); promote formal/informal
learning opportunities® (N=13; 59.1%); change of mindset, attitudes, conduct
(N=54.5%); clear criteria for assessing the quality of e-learning (N=11; 50%);
ensure efficient application of digital technology as a tool for enhancing the
quality of e-learning (N=11; 50%); introduce innovative technologies (Al,
VR) in legal education (N=11; 50%), forms of learning: virtual exchanges,
collaboration projects (N=10; 44.5%), and clear learning standards/outcomes
in devising online activities (N=9; 40.9%). LF teachers’ narrative accounts
include proposals to ensure quality instruction, enhance student activity,
preclude negative attitudes; change the teaching/learning paradigm; pro-
vide teacher/student training, ongoing use of digital learning; free Internet
in all classrooms; technical innovations as learning incentives; digital tools
for safe/reliable online testing; instruction in smaller/manageable groups
(up to 30 students) for better control of attendance/activity; clear grading
system for each activity; etc. Notably, while most teachers (95.5 %) viewed
hybrid instruction as the strategic orientation of LF Nis, a few teachers were
skeptical about the institutional willingness to introduce a form of online/
hybrid instruction in the future due to the prevalent reluctance to change the
traditional mindset, common practices and innovate the teaching/learning
process (Teacher Survey, 2022).

4. Conclusion: Opportunities for developing
systemic agency in legal education

Relying on the presented empirical research results from five surveys on the
quality of online instruction at the Law Faculty in Ni§ during the COVID-19
pandemic (2020-2022), we have explored the systemic agency and different
stakeholders’ perspectives (at macro and micro level) on e-learning in extraor-

32 Forexample: MOOCs/massive open online courses, OERs/open educational resources,
databases (EU-Lex, Hudoc), professional training networks, learning ecosystems (EJTN,
E-justice), etc.
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dinary circumstances. The ample problems, challenges, benefits and opportu-
nities observed in the surveys are food for thought in the forthcoming period.
Generally, we may conclude that legal education in online environment at LF
Nis has survived the test of adverse times. While each stakeholder (ME, LF
Nis, tech staff, students, teachers) contributed to some extent, the results show
that the largest burden was placed on the core participants: home institution,
IT staff, teachers and students, who largely had to cope with the quandary on
their own, by relying on well-established interactions, practices, resilience,
resourcefulness and enthusiasm. This valuable e-learning experience should
be used as alearning tool for devising viable solutions for further intervention
and innovation. In that context, we may briefly review the agency of each sta-
keholder and outline future opportunities in developing a systemic approach
to sustainable digital learning.

Collective ME Agency was viewed as insufficient (25.5%) and critically assessed
for the lack of systemic policy, strategic action plan for online instruction in
emergency situations, lack of proactive approach, prior needs assessment,
insufficient investment, financial/material support, and digital infrastructure
(high-speed Internet for students via academic network, more reliable LMS/VC
platforms) to ensure equal opportunities for all students. Instead of forwar-
ding general instructions/guidelines and leaving HE institutions, teachers
and students to cope with e-learning by relying on their own resources and
resourcefulness (Teachers Survey 2022), ME should lead, guide and manage
the digital transformation by involving all stakeholders. The ample problems
experienced by students/teachers have to be accounted for in designing e-le-
arning policy, strategy, action plan, and practice, where no student will be left
behind or disadvantaged for lack of resources. After a two-year period of e-
learning, Serbia still has not adopted either national e-learning standards or
a digital learning strategy and action plan.?? To get started, ME may refer to
valuable online resource and good practices?** both for inspiration and prac-
tical guidance in developing quality e-learning strategy, designating goals and
assessment standards, specifying stakeholder’s responsibilities, inform and
support their joint action by observing and incorporating efficient practices in

33 The current National Strategy for development of education by 2030 (Strategija
razvoja obrazovanja i vaspitanja u Republici Srbiji do 2030, Sluzbeni glasnik RS, br.63/2021)
declaratively refers to digitalization of HE, investments in digital infrastructure, promoting
digital competences, internationalization of distance-learning study programs, but there
are no specific goals fostering quality, relevance, accessibility and equity in e-learning.

34 See:the UNESCO Remote Learning Strategy Toolkit (2020); EU Digital Education Action
Plan 2021-2027 (2020); NSQ/National Standards for Quality Online Courses, Programs and
Teaching (2022).
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quality e-learning elsewhere, engaging and supporting them in implementing,
monitoring and assessing the process.

Collective agency of LF Nis was assessed in positive but average terms (55%).
While LF Ni$ provided relevant digital infrastructure and tech support for e-le-
arning from LF premises, survey results show the need for regular investment
in digital infrastructure, devices, equipment, effective digital tools, ongoing
teacher/student training on digital tools/skills, and regular technical, admi-
nistrative and other support. The LMS/VC platforms were positively assessed
in Students’ Tech Surveys (G-Classroom 85.57%; Zoom 83,65%) and Teachers’
Survey (G-C 66.45%; Zoom 82.45%) but the technology-related problems in-
dicate that it may be high time to consider using a more elaborate e-learning
platform available via protected academic network (e.g. open-source Moodle)
which would integrate a wider range of technical and applicative functions
for course design, implementation and assessment. The LF tech staff agency
was assessed as highly adequate (86.36%), but surveys indicate the need for
ongoing training for both students and teachers and troubleshooting support
in order to avoid possible technical pitfalls. The current situation at the LF Nis
in terms of digitalization and digital transformation was assessed as slightly
above average (65.6%). Given the fact that 95.5% of the surveyed LF Nis te-
achers perceived hybrid/blended learning as a strategic orientation of the LF
Nis, and that student largely supported (89.5% SP&SA Survey 2020; 71.68%
ELP/LE Tech Surveys 2021-2022) and positively assessed the quality of online
instruction (74.74% SP&SA Survey 2020; 81.21% ELP/LE Course Evaluation),
these results may be a good starting point for promoting the potentials of
properly designed, structured and implemented online/hybrid instruction. In
that context, there is a need for a transparent institutional e-learning strategy,
action plan and standards,*® which may be easily implemented, monitored
and assessed, as well as for practical teacher/student guidance for effective
e-learning.

Students’ agency was largely assessed as average (50%), particularly in terms
of inadequate student activity (59.08%), lack of motivation and commitment
(63.62%). The ratios (below or above 50%) on G-classroom/Zoom registration/
attendance vs. task completion/activity show students’ tendency to formally
meet the procedural requirements (G-classroom registration 50% and Zoom
attendance 68.2%), but not complete their assignments and actively participa-
te in the process (assignment completion 36.3% and activity 36.3%). Student’s

35 See: NSQ (2022a) benchmarks on different aspects of online programs, courses and
teaching; NF T&L (2022): National Resource Hub (Ireland), containing resources for developing
enabling policies, ethical learning technologies, practical teacher/students guides on digital
learning, practice toolkits, open source courses, etc.
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attitude to e-learning was largely assessed as average (50%) (Teacher Survey,
2022) but ELP/LE course evaluation results show that e-learning is much more
effective in smaller student groups, which is an important consideration for
its future integration in legal education. As for students’ digital competences,
survey results are similar: 65% (ELP/LE Tech Surveys) and 63.4% (Teachers’
Survey). Ample technology-related problems (digital infrastructure, devices,
handling LMS/VC tools) indicate the need for further intervention to ensure
that no student will be left behind or disadvantaged by lack of resources. As
e-learning largely rests on agility, self-determination, self-regulation, self-asse-
ssment and resilience of each learner, it is essential to raise awareness about
students’ essential role in the interactive and collaborative educational pro-
cess as active partners who share responsibility for their own learning, and
to promote e-learning opportunities for research, education, professional
development, participation in community activities, professional learning
networks, and full immersion in e-learning opportunities that promote life-
long learning and internationalization of learning.

Teachers’ agency was fully recognized and positively assessed in all students
‘surveys (80.53% on average). The survey results and narrative accounts pro-
vide evidence of teachers’ proactive approach to resolving observed problems
and assisting students to the best of their abilities. Although they assessed
their digital competences as above average (71.96%), LF teachers expressed
the need for further training in digital skills and tools. Moreover, only 50.3%
reported being highly/fairly satisfied with quality of online instruction (Te-
acher Survey 2022), and expressed the need for more supportive technology
(all-inclusive LMS platform fully equipped with all technical and applicati-
ve functions). In order to improve the situation, it is necessary to promote
awareness about the good practices?®®, new learning technologies (Al, VR)
and life-long learning opportunities (professional networks, multi-institu-
tional collaborative projects, community projects, virtual exchanges, open
source courses, etc.). Another opportunity would be to promote pilot online/
blended learning projects (e-learning courses in lawyer skills, transferable
skills, academic writing, technology-supported practice) at undergraduate
and graduate level, which may eventually become part of the elective courses
or extracurricular activities. It would provide a chance to interested students
and teachers to keep developing their digital competences in specific legal
contexts and promote the institution as an active agent in developing new
forms of legal education.

36 See: NSQ (2022b).NSQ Online teaching resources for instructional design (courses,
guidelines, webinars videos).
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In conclusion, we may note that the first e-learning experience at LF Nis during
the pandemic has contributed to developing the participants’ digital compe-
tences, enhancing the digitalization and digital transformation processes,
and raising awareness about huge potentials of e-learning in legal education.
Although the results indicate that there is a lot of work for all stakeholder in
the process, the valuable lessons may help us reflect, mend the shortcomings,
plan and prepare for future online practices. Instead of resorting to ad hoc
approaches, the stakeholders’ action should be based on the systems approach,
which may lead to devising viable solutions in line with the stakeholders’ needs,
interests and goals. The provided insights into the key shareholders’ collective
and individual agency may also raise the stakeholders’ awareness about their
essential role in developing the educational system, promote their systemic
agency in legal education, improve the quality of instruction for current and
prospective academic, scientific and professional purposes, and ultimately en-
sure a sustainable system-based response applicable in both ordinary and
extraordinary circumstances.

There is no use staying stuck in the rut, or keep lagging behind the educatio-
nal technology developments. We need to push beyond traditional mindsets,
hurdles and boundaries, and take advantage of the immeasurable e-learning
opportunities. This first e-learning experience should be upgraded through
education and ongoing innovative practice. In conjunction with traditional
learning formats (interactive lectures/practice hours, legal clinics, internship,
international exchanges, moot court competitions) which are already present
in the LF Ni$ educational structure, flexible learner/learning-centered and
practice-oriented online/blended learning opportunities may hold the key to
prospective development of quality legal education, scientific research and
professional development.
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PROAKTIVNO DELOVANJE INSTITUCIJA I AKTERA OBRAZOVNOG
SISTEMA U VANREDNIM OKOLNOSTIMA: ISKUSTVA STUDENATA 1
NASTAVNIKA PRAVNOG FAKULTETA U NISU TOKOM PANDEMIJE
COVID-19 I MOGUCNOSTI UNAPREPENJA PROAKTIVNOG
SISTEMSKOG PRISTUPA U OBRAZOVANJU PRAVNIKA

Rezime

Systemic Agency (proaktivno delovanje institucija sistema i klju¢nih aktera)
predstavlja kapacitet sistema u celini da odgovori na izazove savremenog drus-
tva oslanjajuci se na kolektivnu inteligenciju i zajednicko delovanje svih aktera
ukljucenih u sistemske procese. Ovaj rad istraZuje sistemsko delovanje ucesnika u
pravhom obrazovanju na Pravnom fakultetu u NiSu. tokom pandemije COVID-19
(2020-2022), kada je visoko obrazovanje u potpunosti preslo na onlajn nastavu. U
prvom delu rada se predstavlja konceptualni okvir sistemskog delovanja. Drugi
deo ukratko predstavlja izazove sa kojima se sistem visokoSkolskog pravnog ob-
razovanja suocio na pocetku COVID-19 pandemije, kao i institucionalni odgovor
Pravnog fakulteta u Nis na pocetku pandemije. Treci deo predstavlja probleme i
izazove sa kojima su se suocili nastavnici i studenti u online nastavnom proce-
su, kroz prikaz i analizu rezultata nekoliko empirijskih istraZivanja (anketa) o
iskustvima sa online nastave sprovedenih na LF Nis u ovom periodu. Na osnovu
predstavljenih rezultata, autor razmatra mogucnosti za unapredenje proaktivnog
sistemskog delovanja kljucnih aktera i sistema u celini za buduce potrebe online/
hibridnog ucenja. U nastojanju da zabeleZi prvo iskustvo online nastave na LF Nis,
autor ukazuje na potencijale online/hibridnog ucenja u pravnom obrazovanju i
neeophodnost zajedni¢kog delovanja svih aktera u procesu unapredenja sistemskog
pristupa koji bi svim akterima pruZio adekvatnu podsku kako u redovnim tako i
u vanrednim okolnostima.

Kljucne reci: sistemski pristup, obrazovanje pravnika, klju¢ni akteri, vanredne
okolnosti.
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INSTITUTIONAL SUPPORT IN ALTERNATIVE CARE:
FOSTER CARE AND COVID-19 PANDEMICS™

Abstract: The impact of the COVID-19 pandemic has generated new chal-
lenges in the work of social welfare institutions, particularly in the area
of providing support in alternative forms of care, such as foster care. The
need for support during the pandemic was very significant and necessary
because foster families fall into the category of vulnerable groups, especially
because they provide care for children displaced from their primary (bio-
logical) family. In addition to insufficient institutional support during the
pandemic, communication with primary families was aggravated, which
has had a negative impact on foster children and their needs. The Faculty
of Law in Osijek is a partner institution in the Project “Zajedno do doma”
(Foster Home for Children), funded by the EU and organized by the World
Youth Federation Croatia. For the project purposes, a survey on institutional
support to foster families was conducted from August to October 2021. The
collected data will be presented and analyzed in this paper, in order to iden-
tify the needs of foster families, the relevant forms of institutional support,
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and the difficulties that foster families experience in case of insufficient
support. This pilot research on the attitudes of experts and foster careers
is a quantitative basis for further qualitative research on foster care in
direct contact with foster carers. Based on this research, the authors have
developed foster care guidelines, with special emphasis on the challenges
of providing support during the COVID-19 pandemic.

Keywords: alternative care, foster care, social welfare, institutions, sup-
port, Covid-19.

1. Introduction

The development of the social welfare system in the Republic of Croatia follows
the social changes that have taken place in the last few decades. By opening social
welfare centres as institutions which will respond to the needs of the deprived
population and contribute to improving the living conditions through advocacy,
an attempt has been made to improve the quality of life in society (Suéur, 2003;
Dobroti¢, 2016). The historical development of services in the social welfare
system was aimed at organizing services and developing different forms of care
for children. One of such services is foster care, which is identified as a form of
alternative care. Different authors explain the concept of foster care in very
similar ways. Pecora and Maluccio (2000: 142) explain foster care as a form
of alternative care for children and adults, which is defined as the temporary
placement of an individual in a foster family due to unfavourable life circum-
stances. Sladovi¢-Franz and Mujkanovi¢ (2003: 234) define a foster family as a
family unit that is ready to take care of children who do not have the conditions
for adequate upbringing in their own family. Foster care is a non-institutional
form of care (accommodation) through which the user is provided with support
and care in an environment that is stimulating for the user (Stambuk, Penava
Simac, 2021: 125).

The Foster Care Act of the Republic of Croatia (2022)! regulates foster care as a
form of provision of social housing services, the conditions and method of per-
forming foster care, and the rights and obligations of the participants involved
(Article 1 FC Act). The FC Act points out all the support, assistance and incen-
tives shall be in accordance with the beneficiary’s individual foster care plan
(Article 2 FCA), i.e. changes in his/her life situation and behaviour, based on a
comprehensive assessment of all circumstances (Article 9 FCA). Several partici-
pants are involved in the foster care process: the beneficiary, the foster parent,
the primary (biological) family, and the social welfare centre as the competent

1 The Foster Care Act of the Republic of Croatia, Official Journal RC, no. 115/18, and 18/22;
https://www.zakon.hr/z/485/Zakon-o-udomiteljstvu
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institution that coordinates, directs and leads the foster care process. The ob-
ligations and responsibilities of all participants in this process arise from the
rules prescribed in the Foster Care Act. The social welfare centre is the central
hub for foster parents and beneficiaries which coordinates and monitors the
entire process. It main tasks during the foster care process is to make decisions
on placing a beneficiary with a foster family, to monitor the implementation of
the individual plan of change and the needs of the beneficiary, and to provide
professional assistance and support to the beneficiary, the foster parentand the
primary family (Articles 43-44 FCA).

Research on the foster parents’ experiences in cooperation with the centre for
social welfare showed their satisfaction. In addition to financial support, social
workers provide moral support to foster parents during the provision of foster
care services, but it was also noted that they lacked professional support in
terms of working with children who have certain difficulties (Druzi¢ Ljubotina,
Kletecki Radovi¢, Jelaca, 2005: 102). The research did not clearly emphasize the
dimension of the individual care plan, how it was implemented, and what the
monitoring process involved. Individual planning enables the inclusion of all
participants in the foster care process: the child who is the focus of the plan, the
foster family who carries out the activities together with the child, the primary
family who works to obtain the conditions for the child’s return to the family,
and the social worker as the case manager who coordinates the whole process
(Laklija, Sladovi¢ Franz, 2013: 15). Jordan (2012: 8) states that social work, as
a profession, is in a subordinate position compared to the other helping profes-
sions; social workers have a key role in implementing the social policy services
and ensuring the exercise of the participants’ rights, but they inadequately re-
sponds to the needs of vulnerable groups. In this paper, the authors examine the
needs of foster parents as providers of an alternative form of care for children
without adequate parental care, and what kind of support they were provided
by the Croatian social welfare centres as competent public institutions during
the COVID-19 pandemic.

During the last two years of the COVID-19 pandemic which has affected the whole
world, the competent institutions in Croatia issued instructions, guidelines
and recommendation on how to act in the new situation. They mainly advised
people to reduce social contacts, to keep physical distance, and to avoid mass
events, which was sometimes contradictory. The Croatian social welfare centres,
as public institutions that acted according to the instructions of the Croatian
Institute of Public Health, adhered to and implemented all the prescribed protec-
tion measures, which were often not in accordance with the social work ethics.
However, in the circumstances of ongoing restrictions and various measures
imposed during the pandemic, social workers generated new knowledge that
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came to the fore and showed the importance of social work in modern society.
Anumber of studies at the EU level showed the negative aspects of the epidemic
but also the positive results in European countries that provided clear guidelines
on how to react in certain emergency situations. In most European countries,
the social welfare centres were unprepared for the COVID-19 pandemic because
there were no examples of good practices in the extraordinary circumstances
of the epidemic/pandemic, and contacts with users and service providers was
limited. In Slovenia, research in social care centres showed that it was necessary
to improve the overall working conditions and the working environment for
more efficient action in emergency circumstances; social workers should have
greater autonomy (e.g. in choosing a work method) and flexibility in work (e.g.
going to the field); communication at all levels should be clear (e.g. instructions
from the Institute of Public Health) and the work schedule should be fair (e.g.
equal responsibilities for all employees) (Mesl, Leskosek, 2021: 248). In different
EU countries, the reactions of social workers to the emerging pandemic condi-
tions produced new knowledge and guidelines for further development of the
social work profession. Some proposals include developing innovations in the
field of social work, providing support to individuals under stress, protecting
vulnerable groups (children, adolescents and the elderly), and ensuring the de-
velopment of digital skills, which were of great importance during the pandemic
(Dominelli, 2021: 11). The research conducted in Spain during the COVID-19
pandemic (Bernedo, Oliver, Urbano-Contreras, Gonzalez-Pasarin, 2022) aimed
to examine the family’s adaptation to the new situation and to identify socio-
demographic variables related to stress in both foster and non-foster families.
The research showed that foster families had a more positive perception of
confinement and isolation. Experts attributed this to the training that potential
foster parents go through (communication skills training, conflict resolution,
emotion management, etc.). The recommendation of this research is the need for
a greater support from institutions regarding the organization and support of
contacts between foster children and the primary family (Bernedo, et al,, 2022:
63). From all these sources, it is clear that the COVID-19 epidemic revealed the
key aspects of working with all participants in the foster care system, some of
which are communication with all participants, efficient support and coordina-
tion, autonomy of social workers and flexibility in performing their work with
all participants in the process.

In the Republic of Croatia, one of the examples of positive practice is the project
“Zajedno do doma” (Foster Home for Children), which was implemented from 1
July 2020 to 31 December 2021.. The goal of this project was to strengthen the
foster care system and empower young people without adequate parental care,
foster parents and experts with professional interests in these groups. The first
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part of the projectincluded a series of activities aimed at young people placed in
foster families (education, workshops, excursions, etc.); the second part of the
project activities included strengthening the competences of experts working
with young people placed in alternative care and, finally, their direct work with
foster parents. This paper will present the results of research on the experiences
of foster parents who participated in this project and their cooperation with the
social welfare centre during the COVID-19 pandemic.

2. Research strategy, purpose and aims of the survey

This research presented in this paper is the result of activities which were car-
ried out as part of the project “Zajedno do doma”( Foster Home for Children),
which was carried out by the World Youth Federation Croatia in partnership
with the Faculty of Law in Osijek and the NGO Association “Igra” (Play).? The
project was financed by the European Social Fund (ESF) Operational Program
“Effective Human Resources 2014-2020",* and implemented from 1 July 2020
to 31 December 2021. The project was aimed at supporting foster parents,
strengthening the capacity and training of experts and members of foster fami-
lies, and establishing a program for the empowerment of experts and foster
families, as well as the inclusion of children in the local community placed in
foster families. An integral part of the project were the activity of providing
direct support to foster families, which were carried out for two months. The
goal was to empower foster families and identify areas where additional sup-
port is needed. Upon identifying the needs of foster families, the project team
prepared guidelines and recommendations for improving the practice of foster
care in the social welfare system.

3. Methodology and procedures

The research was carried out by using a mixed methods approach, combining
quantitative and qualitative research. The research instruments were a que-
stionnaire created for the needs of the research topic, titled “Research on the
quality of the foster care system from the perspective of experts, foster parents
and people with experience of living in foster families”, and a diary (journal) kept

2 See: Pravos /Faculty of Law Osijek, J] Strossmayer University of Osijek (2022): Studij
Socijalni rad: Projekt Zajedno do doma; (Socilal Work Department: Project Joint Foster
Home Action); https://www.pravos.unios.hr/sveucilisni-prediplomski-studij-socijalni-rad/
projekt-zajedno-do-doma

3 See: European Comission (2022): ESF Operational Programme Efficient Human Resources
2014-2020,Croatia, https://ec.europa.eu/regional_policy/en/atlas/programmes/2014-2020/
croatia/2014hr05m9op001
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during the meetings with foster families. The questionnaire included 9 questi-
ons:seven questions required narrative answers for the purpose of identifying
respondents’ attitudes about difficulties, advantages and recommendations for
foster care; two questions called for a response to a statement on a Likert-type
scale (by opting for: I disagree, I mostly disagree, I neither agree nor disagree, |
mostly agree, 1 fully agree), where the respondents expressed their degree of
agreement or disagreement with the statements on the basis of their attitudes
and satisfaction with foster care and the support provided in foster care. The
research was conducted in the territory of the Republic of Croatia in the pe-
riod from August to September 2021. It included the use of both quantitative
and qualitative data collection methods (the research questionnaire and the
researcher’s diary). All the participants were clearly informed about the purpose
and the goals of this research, , as well as about the requisite data protection
issues and the possibility of withdrawing from the research at any time due to
its voluntary nature.

The research was conducted in two phases. The first phase included an open
call of the project holder, the World Federation of Youth Croatia, to participants
in the foster care system to fill out the quantitative questionnaire, which was
prepared in Google form and conducted online. The call for participate was
published on the social network Facebook and the project holder website. A
total of 57 participants signed up and filled out the questionnaire, where all
experts, foster parents and people living in foster care were invited to evalu-
ate their foster care experience and list the advantages and difficulties they
faced. The second phase referred to the implementation of direct psychosocial
support to foster families; this part of the research was conducted in August
and September 2021, by working with five foster families who expressed the
need for support and volunteered to participate in this part of the research. The
psychosocial support was provided to the families once or twice a week for two
months, for an average period of two hours per meeting; ultimately, it amounted
to a total of 18 meetings for all five foster families that participated in this part
of the research. Meetings with foster families were held online via the Zoom
application (N=2), by telephone (N=3), and part of the meetings were held face-
to-face (by visiting the family’s home). During this phase, the researcher kept
a meeting diary, where all the experiences and topics personally raised by the
foster parents were indiscriminately recorded. After reading the diaries and
summarizing the collected records into common themes, the collected data were
analyzed thematically, and the research results were described and presented
in a narrative form.

The research aimed to address the following research questions: What were
the experiences of foster parents during the COVID-19 pandemic? What were
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the advantages and disadvantages of the foster care system in the period under
observation? What were the needs of foster parents, and what kind of difficulties
did they face during the COVID-19 pandemic?

4., Results

The first phase of the research included a total of 57 (total N=57) respondents
in the Republic of Croatia who filled out the research questionnaire, including
a total of 37 foster parents (N=37), 15 experts (N=15), and 5 people with expe-
rience in foster care (N=5). Respondents were from 16 Croatian counties, while
the largest number of respondents were from Brod-Posavina County (N=12) and
Osijek-Baranja County (N=8).

The respondents replied to the question about the level of satisfaction with the
experience of foster care by choosing the degree of agreement/disagreement
with the statement on a Likert-type scale. The results show the difference betwe-
en the attitudes of foster parents, experts and people with experience of living
in a foster family. Most foster parents (65% of the respondents) partially agree
with the statement, stating that they were partially satisfied with the foster care
experience, while 16% of respondents completely disagreed and expressed a
high level of dissatisfaction with foster care. The experts’ views were similar to
those of foster parents: 20% of experts were completely dissatisfied with foster
care, while 47% were partially satisfied. As for people who had experience living
in foster families, 60% of respondents from this group stated that they were
completely dissatisfied with foster care, 20% neither agreed nor disagreed,
while only 20% were completely satisfied.

The results of the respondents’ answers to the question about their satisfaction
with the support provided in the foster care system show that more than half
of the respondents partially agree (46%) or completely agree (16%) with the
statement and are satisfied with the provided support. A quarter of respondents
(27%) partially or completely disagree with the statement and are dissatisfied
with the provided support. Experts expressed the highest level of satisfaction
with the support: 40% of respondents from this group partially agree, but many
experts neither agreed nor disagreed with the statement (33%) and were un-
decided regarding the support provided in the foster care system. The greatest
dissatisfaction with the provided support was expressed by people who have
experience living in foster families: 60% of them state that they completely
disagree with the statement and are dissatisfied with the provided support.

In response to the question about the positive aspects of the current foster care
system, about 80% of respondents refer to the well-being of children, the pro-
gress seen in work with foster children, the family environment for the child,
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the provision of love and help to the child, and the opportunity for a happy and
normal childhood. Part of the respondents (about 10%) do not see any advanta-
ges of the foster care system, while even a smaller percentage mentions positive
cooperation with social care centres and foster care teams. Some respondents
also emphasized the advantage of foster care over children’s placement in public
institutions for children deprived of parental care, which the respondents see
as harmful for the child.

When asked what they would change and what they would suggest for improving
the foster care system, the respondents’ answers were similar, referring to the
need for a greater control of foster care, the recognition of foster parents as
employed persons, greater rights of foster parents in terms of making everyday
life decisions about schooling, trips, taking a picture of a child at school, etc.
Foster parents stated that they wanted better cooperation with social workers,
more support when they need it, but also support for children placed in a foster
family. They see support through greater involvement and availability of social
workers, formation of mobile teams just for foster care and adoption, and group
work with foster parents. In terms of support, they emphasized the importance
of continuous and always available assistance. All of them declared that they
wanted a partnership relationship with the competent institutions, as well as a
greater connection with the local administration and the community. Almost all
respondents noted that education and training were the key elements in the pro-
cess of preparing for foster care, as well as continuous education of both foster
parents and the general public. They also noted that the need for continuous
education of the primary family and continuous work with the family to create
the conditions for the child’s return to the primary family. In particular, foster
parents expressed a belief that they were stigmatized in the society, perceived
as people who receive monetary compensation for their services from the state,
and take the child away from the primary family; therefore, they emphasized
that they wanted more participation in the foster care system and greater res-
pect from the institution.

When asked about the potential for developing foster care in their own commu-
nity or county, about 20% of respondents stated that they did not know what the
advantages would be, or that there were none. Most respondents agreed that the
tradition of foster care in Croatia constituted an advantage and a potential for
its further development, and they also noted the availability of social housing
services and human resources in smaller communities. Some respondents sta-
ted that the advantages of the community where they live are the availability
of all necessary services (such as schools, doctors, experts, etc.) or civil sector
associations that provide support for foster parents. The respondents also noted
that unemployment, or the unemployment of one spouse, may be the reasons
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for their participation in the foster care system, which is perceived as a source
of income for foster families.

The second phase of the research was conducted with five families who were
provided a systematic and continuous psychosocial support for a period of two
months. They voluntarily accepted to participate in this part of the research, and
the conversations were recorded in the researcher’s diary. The collected results
are shown cumulatively under individual topics (below). The first meetings
with these foster parent families included getting to know the foster parents,
who were given an opportunity to talk about themselves, their foster children,
their daily life, the motives for engaging in foster care, and the reasons why the
children were placed with them. At the time of the research, a total of 10 children
(aged between 1.5 and 18) were placed in five foster families. The foster parents
were engaged in the foster care system for a period of 1 to 13 years (7 years
on average). Four families lived in a rural area and one family lived in an urban
environment. Four foster families adopt younger children, and one foster family
fosters only adolescents. The researcher’s psychosocial support was provided in
the form of conversation with the foster parents, where they personally chose
the topics of conversation, asked questions about the topics they were interested
in, and talked about their needs, wants and expectations. On the basis of the
synthesis and analysis of the collected records, the researcher identified the
key common themes for further discussion.

4.1. Foster carers’ needs and available support

In conversations with foster parents, it was observed that all of them have a hard
time dealing with the emotions related to the foster child, misunderstanding by
their immediate environment, or lack of support. After several meetings, foster
parents opened up more easily and talked about their feelings and experiences.
Part of the foster parents stated that it was difficult for them to cope with the
knowledge that the primary family does not take care of their children and
to understand the children’s parents and their attitude towards the children.
All foster parents also had their own biological children, which contributed
to the difficulty of understanding the biological parents who do not take care
of their children, and which caused anger and sadness in foster parents. All
foster parents stated that they tried to connect and maintain the relationship
with the primary family because all foster children showed affection towards
their biological parents, and because they considered that it was important for
children to have contact with their biological parents. Foster parents state that
it was important for them to get to know the primary family in order to better
understand the child and his/her needs. On the other hand, they stated that it
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was the most difficult part of their foster care engagement because they were
left to their own resourcefulness in making and keeping these contacts.

Foster parents largely considered that there was a lack of system support. Foster
parents reported the feeling of pressure and stress because they sometimes
feel that they are alone in the whole process, that nobody is interested in their
problems, that they do not receive sufficient support, and that nobody really
appreciates and values what they do. The foster parents’ emotions were also
affected by children’s statements which hurt foster parents’ feelings, and they
do not know how to deal with such statements. All foster parents stated that
they sometimes wanted some time and space for themselves, and had the need
to be understood and respected. A frequent dilemma of foster parents was rela-
ted to summer/winter holidays; they stated that they wanted to take the foster
children with them but that they often did not have the resources for this. Above
all, foster parents reported experiencing the greatest stress at the time when a
child arrives in the family, and during the period of the child’s adjustment to the
foster parent and daily routine in the foster family. At this point, foster parents
do not have all the information about the child, nor about the difficulties the
child has, and it takes months for the foster parents to get to know the child’s
condition. The foster parents considered they were partners of the competent
public institution and, as such, they expected to receive all relevant information
from competent institutions in order to be able to help the child as quickly and
adequately as possible. They also observed a wide range of difficulties which
children demonstrate on arrival to a foster family, such as: intellectual difficul-
ties, reduced attention and concentration, speech problems or irregular speech,
various developed fears, hygienic negligence, or a tendency to promiscuous
behaviour. To provide support to children, foster parents expressed the need
for e professionals and specialists support fin certain areas, and reported that
the social workers or psychologists supportin social welfare centres was most
often insufficient or completely non-existent. Foster parents reported receiving
the greatest support from their own family, neighbours and friends, and from
the school professional services.

4.2. Difficulties encountered in foster care during the COVID-19 pandemic

During the COVID-19 pandemic, foster parents additionally encountered a series
of difficulties related to foster children, institutional support, and cooperation
with social welfare centres. All foster parents stated that it was much more
difficult to work with children during the COVID-19 pandemic, especially in
terms of their inclusion in the community and socialization. In the period under
observation, the entire educational process was conducted online, which was
a problem for some children in following classes and completing assignments
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due to the lack of computer literacy. Due to imposed preventive measures and
restrictions, this period was also marked by the lack of leisure activities, which
are an important part of children’s life (including foster children) because they
help children integrate into society and create new friendships. Foster children’s
contact with the primary family was also noted as a huge problem because foster
parents received instructions from the social welfare centres to maintain con-
tact by using alternative remote communication methods, by phone or online
via communication or video conferencing applications. It was difficult for foster
children, especially for the smaller children who did not understand why they
could not see their parents. Furthermore, the foster parents emphasized that
support from experts during the COVID-19 pandemic was limited; there were
no opportunities for live contacts, and the overloaded system was difficult to
reach either by phone or by email. At the same time, there were no informal
meetings of individual foster parents who had previously organized themselves
to occasionally meet and exchange experiences. While public institutions were
exclusively focused on health protection, the isolation of the family made it even
more difficult to work with foster children. Foster parents received recommen-
dations, most often about hygiene rules or contact restrictions, which they had
to abide by in relations with others and the foster children.

Discussion

From the total of 57 participants in this survey, the largest number of respond-
ents came from the Brod-Posavina County; according to the data from the “Re-
gional Availability of Social Services in Croatia” analysis (The World Bank, 2019),
the total number of foster carers for children in this region is 49, followed by
the Osijek-Baranja County, where the total number of foster parents for children
is 119. The territorial distribution of foster parents in Croatia is uneven across
counties (The World Bank, 2019) but the research showed that the counties
where foster care is more developed demonstrated a greater interest in par-
ticipating in the survey.

A total of 65% of foster parent respondents were partially satisfied with their
foster care experience, which is in line with the previously conducted research
(Ziiak, Koller-Trbovi¢, Jedud Bori¢, Maurovi¢, Mirosavljevi¢, Ratkajec Gasevic,
2012). The results also showed that 59% of foster parents declared themselves
satisfied with foster care and, thus, wanted to continue fostering and would
recommend foster care to others. As for the experts’ satisfaction, 20% of expert
respondents were completely dissatisfied with foster care and 47% of them were
partially satisfied with foster care of children in Croatia, which is in line with
the results of previous research (Zizak, et al,, 2008). One of the reasons for the
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dissatisfaction of experts with foster care is the uneven regional distribution
of the number of foster parents by county, which makes it difficult for experts
to work in the foster care system (Saboli¢, Vejmelka, 2015: 30). A high degree
of dissatisfaction (60% of the respondents) was demonstrated by people who
have experience living in foster families. By contrast, some previous research
(Wilson, Sinclair, Taylor, Pithouse, Sellick, 2004) showed that children had posi-
tive experiences and were satisfied with life in foster families, but also that
satisfaction depends on meeting the needs of the foster family, maintaining the
child’s relationship with the primary family, cooperation between the foster
family and the primary family, and the reasons for being placed in foster care
(Wilson, et al. 2004: 47). Similar results were obtained by Chapman, Wall and
Barth (2004) who described the positive attitude of children towards foster
care. Johnson, Yoken and Voss (1995) found that children’s satisfaction with
the foster care system is lower depending on the type of placement and later
contacts with the primary family (Johnson, et al., 1995: 967).

In the present research, the results show that more than half of the foster parents
(59%) are satisfied with the support in the foster care system, but in further
results they state certain difficulties and the need for more intensive continu-
ous support from social workers. Furthermore, the results show that informal
support is important for foster parents, considering that all respondents often
rely on neighbours, family, or other foster parents. Similar results were shown
in a study conducted in Croatia by Saboli¢ and Vejmelka (2015), where foster
parents stated the importance of an informal support network and civil as-
sociations, while opinions about support from experts were divided (Saboli¢,
Vejmelka, 2015: 19). Prior research indicates that the duration of foster care and
the foster parents’ experience associated with a well-developed informal sup-
port network generate less need for support from institutions (Maclay, Bunce,
Purves, 2006: 33).

The research results further show that less than half of the expert respondents
(47%) are partially satisfied with the support provided, but the same percent-
age of experts state that they neither agree nor disagree. Experts report that
there is a lack of social workers in the social welfare system, especially social
workers who would deal only with foster care, which is currently not present
in practice. Foster parents state that social workers are often unavailable, but
they also noted that they are aware of the social workers’ workload. Research by
Saboli¢ and Vejmelka (2015) shows similar results, where the attitudes of foster
parents and social workers were uniform regarding insufficient support pro-
vided to foster parents. Their research results show that certain foster parents’
needs are not met or are partially met, such as: emotional support, conversation,
the need to share experiences, advice in crisis situations, a sense of belonging,
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and the feeling that they are part of the institution of the social care centre
(Saboli¢. Vejmelka, 2015: 23). Emotional and moral support for foster parents
is extremely important (Laklija, 2011) because people who are satisfied with
their own lives and emotionally stable have a greater willingness to help others
(Braj$a-Zganec, Kaliterna Lipov¢an, 2006: 724). Many foster parents note that
the feeling of incompetence or insecurity in working with children is significant
because it affects the level of stress and their emotional state. MacGregor, Rodger,
Cummings, Leschied (2006) state that foster parents’ feelings of incompetence
can be influenced by sources of support such as neighbours or involvement in
foster care groups that support each other, which explains the need for foster
parents to connect and share experiences (MacGregor, et al., 2006: 365). Simi-
lar results were shown in the research conducted with foster parents_(Druzi¢
Ljubotina, Kletecki Radovi¢, Jelaca, 2005), which states that foster parents are
satisfied with their relationship with children and coexistence, while they are
less satisfied with cooperation with institutions such as the social welfare cen-
tre. They show the greatest need for supportin creating a relationship with the
child’s primary family, protection by institutions and recognition of rights, and
higher fees for foster care (Druzi¢ Ljubotina, et al., 2005: 104). All respondents
in the present research noted that foster parents need to be informed about
the child and its needs. Foster parents face several child-related difficulties
and often do not know how to react or act in certain situations. Herenci¢ and
Mihanovi¢ (2006) obtained the same results in their research conducted with
foster parents, which indicate insufficient information on the part of the foster
parents about the child’s difficulties, the child’s needs, or the child’s potential
(Herenci¢, Mihanovi¢, 2006: 95). The result of our research show that all foster
parents state that they want more frequent visits by social workers and control
of foster families. The same results were presented in the research by Zizak
(2008), which includes a list of foster parents’ suggestions aimed at improving
cooperation with social welfare centres.

The needs of foster parents identified in the research results were further ne-
glected during the COVID-19 pandemic, when the social protection system, faced
with a health crisis, had a hard time finding ways to make the system functional.
The response of the social protection system to the citizens’ needs shows that
the system was not prepared for a crisis situation of this scale, which was mani-
fested by a decrease in access to social protection services and social care for
the most vulnerable groups in the society, such as children, the poor, families
and children placed in foster care (Better Care Network, 2020). The results of
our research show that it was difficult for foster parents to access social work-
ers and the necessary support, and contacts were possible only by telephone
or e-mail. Given the low level of support during the COVID-19 pandemic, foster
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parents were even more isolated and felt abandoned by the system. Due to
imposed pandemic measures, they could not access the informal support that
foster parents developed by networking foster families and occasional meetings.
Metcalfe and Humphreys (2002) note that it is important for foster parents to
establish contacts with other foster families because in this way they get the
necessary information, exchange experiences, and expand their network of
social support (Metcalfe, Humphreys, 2002: 442). Furthermore, the support of
civil society is important for foster parents, which was weakened during the
COVID-19 pandemic due to the lack of resources for work, unavailable users, lack
of personnel, and layoffs of employees (Bezovan, Bratos, Mrdeza Bajs, Baturina,
Matancevi¢, Pandzi¢, 2021: 34). For foster parents, a special challenge during
the COVID-19 pandemic was the school attendance of children placed in foster
families. In our research, the foster parents state that some children did not have
the necessary IT equipment and sufficiently developed IT skills to keep up with
the material covered in class and complete the assignments from home. At the
outset of the pandemic, the lockdown and complete closure of schools were some
of the numerous measures that were instituted for the purpose of preventing
the spread of infection. While students attended school online, the greatest dif-
ficulties were encountered by already vulnerable social groups, which further
increased both educational and social inequalities (Braj$a-Zganec, Kaliterna
Lipovcan, 2006: 17). Isolation and weaker socialization of children in foster care
also posed a problem for foster parents in their work with children, who find it
difficult to adapt to a new environment and integrate into the society even in
regular social circumstances. Foster families experienced the greatest difficul-
ties in establishing contact between children and primary families, which was
prevented and reduced during the COVID-19 pandemic. Contacts were made by
phone or via online video platforms. The involvement of the primary family in
the life of the foster child is important for the proper growth and development
of the child (Thoburn, 2009: 21), while the lack of contact, the rejection of the
child by the primary family or a bad relationship with the child negatively af-
fects the foster child (Morgan, Baron, 2011: 29). Furthermore, it is crucial for
the child’s progress, growth and development to maintain the ties between the
child and his/her primary family (Laklija, 2011: 299), and it is necessary to en-
courage and create conditions for maintaining this relationship. Prior research
shows that the risk of failure to foster a child is increased in children who do not
contact their primary family (Laklija, 2011: 299). Barber and Delfabbro (2004)
confirm in their research that the return of the child to the primary family is
associated with making contact while the child is still in foster care (Barber,
Delfabbro, 2004: 124).
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5.1. Research limitations

The qualitative part of the research was conducted with a small number of par-
ticipants (N=57). In order to obtain relevant results and interpretation, alarger
number of participants is needed so that the results can be generalized, which
particularly refers to the people who have experience living in a foster family, and
who are the least represented in the research sample. In the qualitative part of
research, the convenience sample (five foster families) includes a small number
of respondents, which also makes it impossible to generalize the results to the
population of foster parents and draw final conclusions. The convenience sample
ensured highly motivated participants who voluntarily applied to participate in
the research, which reduces the heterogeneity of the sample and the diversifica-
tion of the results. Yet, the qualitative research contributed to obtaining indi-
vidual attitudes and opinions of the participants and enabled a deeper analysis,
which may ultimately contribute to a better understanding of the researched
subject matter. The qualitative research methodology, including unstructured
conversations and keeping a diary, made it impossible to focus on the research
topic but allowed the participants to create research topics and content, which
can ultimately lead to deviations from the research topic. The ethical aspects of
the conducted research were satisfied; even though the researcher participated
in a qualitative research face-to-face with the respondents, the longer research
period (conducted over the period of two months) provided an opportunity to
the respondents to gain trust in the researcher and give honest answers.

6. Conclusion

This research has indicated the advantages and disadvantages of the foster care
system in Croatia, as an alternative form of care for children without adequate
parental care, but it has also pointed out to the potential that should be further
developed through this service. The respondents’ satisfaction with foster care
leaves room for improvement of this system. The most positive emotions are
related to foster parents’ direct work and assistance to a child who finds himself
in a difficult life situation. In that regard, foster parents primarily identify the
feeling of benefit and well-being of the child, but they also report on children’s
notable progress. The time of the COVID-19 pandemic brought to the fore several
topics that foster parents often talk about. Some of them are a lack of support
from institutions, a lack of contact with the primary family, a lack of knowled-
ge about children who have certain difficulties, a lack of communication with
institutions, and a feeling of lesser value in what they perceive as a partnership
relationship with the social care system. Most of the these problems that became
obvious during the pandemic were almost inconspicuous before the pandemic.
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The research also revealed other shortcomings in the foster care system: a lack of
communication and contact between the participants in the foster care process,
alack of necessary knowledge about working with children, and certainly a lack
of support as the fundamental factor in providing this service. The conducted
research opened new questions and space for future research. Some of the
emerging questions are: how to ensure the normal functioning of foster care in
extraordinary circumstances, and what can be done in terms of ensuring better
communication between all participants in this research? The research focused
on revealing the shortcomings in the Croatian foster care systems which does
not clearly define the financing, coordination and management methods, thus
leaving most of the work to be borne by foster parents.

References
Barber, ]. G., Delfabbro, P. H. (2004). Children in foster care. Routledge.

Bernedo, .M., Oliver, ., Urbano-Contreras, A., Gonzalez-Pasarin, L. (2022). Per-
ceived stress, resources and adaptation in relation to the COVID-19 lockdown in
Spanish foster and non-foster families. Child & family social work, 27(1), 55-66;
doi: 10.1111/cfs.12871

BeZovan, G., Bratos, P, MrdeZa Bajs, I., Baturina, D., Matancevi¢, J., Pandzi¢, J.
(2021). Izazovi noSenja sa socijalnim u¢inkom COVID - 19 krize i potresa u Gradu
Zagrebu (Challenges of handling the social impact of the COVID-19 crisis and
the earthquake in the City of Zagreb) Centar za razvoj neprofitnih organizaci-
ja. https://www.zagreb.hr/userdocsimages/arhiva/socijalna_skrb/2021%20
razno/Socijalna%?20slika%20Grada%20Zagreba%202019.-2020.pdf

Braj$a-Zganec, A., Kaliterna Lipovéan, Lj. (2006). Kvaliteta Zivljenja, Zivotno
zadovoljstvo i sre¢a osoba koje profesionalno pomazu drugima (Quality of life,
life satisfaction and happiness of professional care providers), Drustvena istra-
Zivanja, 15(4-5), 713-728; https://hrcak.srce.hr/10874

Chapman, M., Wall, A., Barth, R. P. (2004). Children’s voices: The perceptions of
children in foster care. American Journal of Orthopsychiatry. 74 (3), 293-304.
https://doi.org/10.1037/0002-9432.74.3.293

Dobroti¢, I. (2016). Razvoj i poteSkoce sustava skrbi za starije osobe u Republici
Hrvatskoj. (Development and difficulties of the elderly care system in the Re-
public of Croatia), Drustvena istraZivanja, 25(1), 21-42; https://doi.org/10.5559/
di.25.1.02

114



G. Horvat, S. Tomasevi¢, A. Lozina | cTp. 99-118

Dominelli, L. (2021). A green social work perspective on social work during
the time of COVID-19. International Journal of Social Welfare, 30(1), 7-16. doi:
10.1111/ijsw.12469

Druzi¢ Ljubotina, O., Kletecki Radovi¢, M., Jelaca, N. (2005). Socio-demografska
obiljezjaiiskustva udomiteljskih obitelji (Socio-demographic characteristics and
experiences of foster families), Ljetopis socijalnog rada, 12(1), 89-105; https://
hrcak.srce.hr/2787

Herenci¢, M. i Mihanovi¢, V. (2006). Kvalitativna analiza udomiteljstva djece s
teSko¢ama u Republici Hrvatskoj - stanje i perspektive (Qualitative analysis of
foster care for children with disabilities in the Republic of Croatia), Udruga za
promicanje inkluzije Zagreb; https://www.proquest.com/scholarly-journals/
percepcija-majki-o-ukljucenosti-clanova-obitelji/docview/1556314133/se-2

Johnson, P.R., Yoken, C., Voss, R. (1995). Family foster care placement: The child’s
perspective. Child Welfare: Journal of Policy, Practice, and Program. 74 (5). 959-
974. https://psycnet.apa.org/record/1996-07885-001

Jordan, B. (2012). Individualisation, liberal freedom and social work in Eu-
rope. Dialogue in praxis, 14(1), 7-25; http://dialogueinpraxis.net/index.
php?a=article&aid=10&id=5

Laklija, M. (2011). Pristupi udomiteljskoj skrbi za djecu u svijetu i cimbenici koji
utjecu na ishode udomiteljstva (Approaches to foster care for children in the
world and factors influencing foster care outcomes), Revija za socijalnu politiku,
18(3), 291-309. https://doi.org/10.3935/rsp.v18i3.1020

Laklija, M., Sladovi¢ Franz, B. (2013). Individualni plan skrbi za dijete u ud-
omiteljskoj obitelji. (Individual care plan for a foster child in a foster family),
Sirius-Centar za psiholosko savjetovanje, edukaciju i istrazivanje. https://centar-
sirius.hr/-/wp-content/uploads/2015/04/prirucnik_Individualni-plan-skrbi-za-
dijete-u-udomiteljskoj-obitelji.pdf

MacGregor, T. E., Rodger, S., Cummings, A. L., Leschied, A. W. (2006). The needs of

foster parents: A qualitative study of motivation, support, and retention. Quali-
tative Social Work, 5 (3), 351-368; https://doi.org/10.1177/1473325006067365

Maclay, F., Bunce, M., Purves, D. (2006). Surviving the system as a foster carer.
Adoption and Fostering, 30 (1), 29-38; DOI: 10.1177/030857590603000105

Mesl, N., Leskosek, V. (2021). Delovanje centrov za socialno delo v ¢asu prvega
in drugega vala epidemije Covida-19 (The Operation of Social Welfare Centers
during the first and second wave of the COVID-19 epidemic), Socialno delo, 60(3),
233-251.

115



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5oy 97 | 'oguHA LXI | 2022

Metcalfe, F.,, Humphreys, C. (2002). Fostering action research and ac-
tion research in fostering. Qualitative Social Work, 1(4), 435-450; DOI:
10.1177/14733250260620856

Morgan, K., Baron, R. (2011). Challenging behaviour in looked after young
people, feelings of parental self-efficacy and psychological well-being
in foster carers. Adoption & Fostering Journal, 35(1), 18-32; https://doi.
org/10.1177/0308575911035001

Pecora, P. ., Maluccio, A. N. (2000). What works in family foster care. In: M. P.
Kluger, G. Alexander, P. A. Curtis (ed.), What works in child welfare, 139-155.
Washington, DC: Child Welfare League of America.

Saboli¢, T., Vejmelka, L. (2015). Udomiteljstvo djece u Hrvatskoj iz perspektive
udomitelja i stru¢njaka (Foster children in Croatia from the perspective of foster
parents and experts), Holon, 5 (1), 6-42; https://hrcak.srce.hr/140394

Sladovi¢ Franz, B., Mujkanovi¢, . (2003). Izdvajanje djece iz obitelji kao mjera
socijalne skrbi. (Children’s removal from the family as a social welfare measure),
Ljetopis socijalnog rada, 10(2), 229-242; https://hrcak.srce.hr/3514

Stambuk, A., Penava Simac, M. (2021). Prikaz udomiteljstva kao oblika skrbi za
osobe starije zivotne dobi u Hrvatskoj (Foster care as a form of care for elderly
people in Croatia), Hrvatska revija za rehabilitacijska istraZivanja, 57(2), 123-149.
https://doi.org/10.31299/hrri.57.2.8

Suéur, Z. (2003). Razvoj socijalne pomo¢i i socijalne skrbi u Hrvatskoj nakon
drugog svjetskog rata (The development of social assistance and welfare in
Croatia after the Second World War), Revija za socijalnu politiku, 10(1), 1-22;
https://doi.org/10.3935/rsp.v10i1.137

Thoburn, J. (2009). Reunification of children in out-of-home care to birth parents
or relatives: A synthesis of the evidence on processes, practice and outcomes.
Deutsches Jugendinstitut. https://www.dji.de/fileadmin/user_upload/pkh/ex-
pertise_dji_thoburn_reunification.pdf

Wilson, K., Sinclair, 1., Taylor, C., Pithouse, A., Sellick, C. (2004). Fostering success.
An exploration of the research literature in foster care. Social Care Institute for
Excellence, https://fostercareresources.files.wordpress.com/2014/12/kr05.pdf

World Bank (2019). Regionalna dostupnost socijalnih usluga u Hrvatskoj (Regional
availability of Social Services in Croatia), https://thedocs.worldbank.org/en/
doc/276741604615006394-0080022020/original/13Regionalnadostupnostso
cijalnihusluga.pdf

116



G. Horvat, S. Tomasevi¢, A. Lozina | cTp. 99-118

Zizak, A., Koller-Trbovi¢, N., Jedud Bori¢, 1., Maurovi¢, 1., Mirosavljevi¢, A., Rat-
kajec Gasevié, G. (2012). Sto nam djeca govore o udomiteljstvu. (Childrens’ ac-
counts on Foster Care), Ured UNICEF-a za Hrvatsku. https://www.unicef.hr/
wp-content/uploads/2015/09/Sto_nam_djeca_govore_o_udomiteljstvu.pdf

Zakon o udomiteljstvu (Foster Care Act), Narodne novine RH 115/18, 18/22.
https://www.zakon.hr/z/485/Zakon-o-udomiteljstvu

Online sources

Better Care Network (2020): Resource Center on COVID-19 and Children’s Care,
https://bettercarenetwork.org/library/particular-threats-to-childrens-care-
and-protection/resource-center-on-covid-19-and-childrens-care

European Comission (2022): ESF Programme Efficient Human Resources
2014-2020, Croatia, https://ec.europa.eu/regional_policy/en/atlas/pro-
grammes/2014-2020/croatia/2014hr05m90p001

Pravos /Faculty of Law Osijek, ]] Strossmayer University of Osijek (2022): Studij
Socijalni rad: Projekt Zajedno do doma (Social Work Department: Project Foster
Home for Children); https://www.pravos.unios.hr/sveucilisni-prediplomski-stu-
dij-socijalni-rad/projekt-zajedno-do-doma

117



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5oy 97 | 'oguHA LXI | 2022

Gordana Horvat, mag.act.soc,

Asistent, Studij socijalnog rada,

Pravni fakultet, Univerzitet u Osijeku

Suzana Tomasevié, mag.act.soc,

Asistent, Studij socijalnog rada,

Pravni fakultet, Univerzitet u Osijek

Ana Lozina, univ. bacc. act. soc.,

Demonstrator, Student diplomskog studija Socijalnog rada,
Pravni fakultet, Univerzitet u Osijek

INSTITUCIONALNA PODRSKA U OBLICIMA ALTERNATIVNE
SKRBI - UDOMITELJSTVO I COVID 19 PANDEMIJA

Rezime

Utjecaj pandemije COVID 19 doprinijelo je novim izazovima u radu institucija soci-

Jjalne skrbi, a narocito u podrucju pruzanja podrske u alternativnim oblicima skrbi,
posebno za djecu u udomiteljstvu. Potreba za podrskom za vrijeme pandemije bila
je itekako znacajna i potrebna jer su udomiteljske obitelji u kategoriji osjetljivih
skupina, posebice jer brinu i skrbe o djeci izmjestenoj iz primarne obitelji. Osim
podrske od strane institucija, oteZana je bila i komunikacija s primarnim obiteljima
Sto ostavlja posljedice na dijete i njegove potrebe. U sklopu projekta ,,Zajedno do
doma“, u kojem je Pravni fakultet Osijek partner, provedeno je istraZivanje o pru-
Zanju podrske udomiteljskim obiteljima u trajanju od kolovoza do listopada 2021.
Analiza prikupljenih podataka obradit Ce se i prikazati u radu s ciljem identifikacije
potreba udomiteljskih obitelji od strane institucija kao i poteskoce prilikom izo-
stanka istih. Pilot istraZivanje o stavovima strucnjaka i udomitelja o udomiteljstvu
kvantitativna je podloga za daljnje kvalitativno istraZivanje u direktnom radu s
udomiteljima. Na temelju istraZivanja izradene su smjernice za udomiteljstvo s
naglaskom na izazove pruZanja podrske za vrijeme COVID 19 pandemije.

Kljuéne reci: alternativna skrb, udomiteljstvo, socijalni rad, institucije, podrska,
COVID-19.

118



X NPETJIEJJHU HAYYHU PAJL
Ap Ypow 3dpaskoeuh, 10.5937 /zrpfn1-40524
Jloyenm,

IIpasHu pakyamem YHusep3umema y Huwy,

Mazdasena Kprwauh,” macmep npagHuk

Cmydenm dokmopckux cmyaduja,

Ipasnu pakyamem Ynusepsumemay Huwuy

UDK: UDK: 339.54:061.1(100)]:341.6
Pad npumseen: 05.10.2022.
Pad npuxeahen: 10.11.2022.

BJ/IOKAJZIA AIIEJIALTHOHOT TEJIA CBETCKE
TPrOBHHCKE OPITAHU3ALIHJE U IIPUBPEMEHH
KAJIBEHH APBUTPA>KHH APAH>KMAH (MPIA)

Ancmpakxkm: Cucmem pewasarba cnoposa y (C8emcKoj mp208UHCKO]
opeanusayuju (CTO) je opeaHuzosaH kao deocmeneH. Y npgom cmeneHy
nocmojehu cnop mehy yaanuyama pewasajy ad hoc naHeau, a ykoauko
cmpaHe HUCy 3a0080/bHe U38eWMAajuMa naHead, KOHaAYHO 0 cnopy 00.1y4yje
dpyeocmeneHu opeaH - AneaayuoHo meso (AT). 00 2017. 2z00uHe CjedurbeHe
Jpocase cy euwie nyma 6/0kupajie nocmyndk uMeHo8ard 4/AHO8A
AnenayuoHoz meaa, Yume ce y3poKosa10 NPO2PeCUBHO CMAakbere bpoja
unaHosa. Kako je mandam deoje 00 mpoje npeocmaaux 4AaH08a npecmao
10. deyembpa 2019. 200uHe, Hajguwa UHCMUMyyujay cucmemy pewasarsa
cnhoposa nped CTO je 3602 moza de facto nocmaaa He@dyHKYUOHA/IHA.
Bbaokada AnenayuoHoz mesaa 3a pesyamam uma Kpu3y y MexaHu3my 3d
pewasarse cnoposa nped CTO, wmo y kpajrem dogodu do moza da ce cnop
He Modice de@uHUMUBHO pewlumu. 3a 0mKAdrarbe 6.10Kkade AneaayuoHoz
meJia u nocaeduya HacmaJux 3602 moea, Heke yaaHuye CTO ycnocmasuse
Cy MexaHusam 3a nocmynaree no xaabama y ckaady ca YAaHOM 25
Jlozosopa o npasuauma u npoyedypama 3a peuiasarse choposa (DSU).
IlomeHymu uaaH 25 npedsuba mozyhHocm gpopmuparsa apbumpasice 3a
pewasarse cnoposa Ha MyamujaamepaaHom naary. 08a odpedéa cayicu
KAo 0CHO8a 34 ycnocmas.barse apbumpaicHo2 MexaHuaMa Koju 6u des108ao
Kao anmepHamuea AneaayuoHom mesy 0ok je y 6.aokadu. ['odune 2020,
30. anpusa, HAKOH UHMEH3UBHUX debama 0 mome Kako npuMeHumu osy

" zdravkovicuros@gmail.com
" krnjaic.magdalena@gmail.com
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udejy, cmynuo je Ha cHazy [IpuspemeHU Hcan6eHU apOUMPaANCHU APAHHCMAH
(ee. Multi-party interim appeal arrangement - MPIA). ApaHijcmaH
Hydu KpamKOpOYHO peulere 3a npesasu/adxcerse npobsaema 60kade
Anenayuoxoz meaa, 0ok 4aaHuye nokywasajy 0a npoHahy mpajHo pewierse.
Osaj pad usyuasa yno02y kojy 6u HoeoocHosaHu MPIA umao y 6ydyhHocmu
CTO, kao u Koje je npoyedypa.iHe uHo8ayuje ygeo, a Koje Mo2y nocayxrcumu
Kao okudau 3a cucmemcke npomeHe y pewasarsy cnoposa nped CTO.

KmyuHe peuu: CTO, 610kada AneaayuoHoz meaa, ap6umpaxca, MPIA.

1.¥YBoj,

HenaBHo je rpyna 4yianuina CBeTCKe TProBUHCKE opraHu3aliyje ogo6pusia
apaHXXMaH KOjUM Ce yCIOCTaBJ/ba BUIECTPaHA4YKa MPUBpPeMeHa KajibeHa
ap6butpaxa. OBaj apaHXMaH HMMa 3a LUW/b Ja OAPKU (YHKLHUOHAJIHUM
JIBOCTeINleHM HUBO O/JIyYHBakba CBe JI0K je AneJlaljMOHO TeJsio y 6y0kagu. Kao
TaKaB, apaHXMaH Hyiu KPATKOPOYHO pellehe 3a IpeBasuiaxKeme npodaemMa
6/10Ka/ie AlleJIallMOHOT TeJIa, 0K YJaHulle NOKylIaBajy Aa npoHaby TpajHo
pelieme.

CBeTcka TproBuHcka opranu3sanuja (CTO) npeaBrubha 1BOCTENEHOCT y pellaBakby
cropoBa y koMe noctojehu cnopoBu Mehy ysaHuLlamMa 6UBajy U3BeJeHU NIpe/,
ad hoc naHeJie paii MIPBOCTENEHOT Nperyie/ia v IOTOM pe/ ATleJIalluOHO TeJIo
(AT) ako cy oxaJsibeHHU.

[Ipe Hero 1ITO Cy ce MOjaBUJIU Npo6aeMHU Yy QYHKIIMOHHCAY, AlesalliOHO
TeJlo je 6pojasio cefraM 4aaHoBa. Kaja ce cTpaHka y cnopy »aJjid Ha Mi3BelTaj,
KOHCTHUTYyHILEe ce Behe paau pacnpaBsbama 1o Toj xkanou. Og 2017. rogune
CjenumeHe /Ip>kaBe cy BUllle Ty Ta 6/10KUpaJie NOCTYIaK MMEHOBaba 4JaHOBa
AnesaniMoHOr TeJa, YUMe Cce Y3pOKOBaJIO NMPOTPeCHBHO CMameme 6poja
yjaHoBa. Kako je MaHZaT [iBOje O Tpoje MpeocTaanx 4JaHoBa npecrtao 10.
Jenemb6pa 2019. roguHe, HajBUILIa UHCTUTYLUja Y CHCTEMY pelllaBakbha ClopoBa
npey CTO je 360r Tora de facto nocTtaJsia HepyHKIIMOHAJIHA.

Jenem6pa 2019. roauHe, AnesiaiioHo Tesio CBeTCKe TProBUHCKE OpraHU3aliyje
(CTO) npecTaJio je fa GyHKLMOHHUIIE 360T HEJLOBOJLHOT 6pOja Y/1aHOBA Y CBOM
cacrtaBy. To ce 0oroiuJio HAKOH BULIIEMECEYHUX IPErOBOpa, a HA OCHOBY KPUTHUKA
Cjenumwenux AMepuukux /[lpxkasa (CA/]) Ha padyyH nmpakce AnesialiMoHOT
Tesa.! biiokasja AneslaliiOHOT TeJla 32 Pe3yJITaT UMa KPpU3y ¥ MEXaHHU3MY 3a
pewmaBame croposa npen CTO, mTo y KpajkbeM JOBOAHU [0 TOTa Jja ce CIop He
Moxe e QUHUTUBHO PELIUTH.

1 USTR, Report on the Appellate Body of the World Trade Organization, 1OCTyIIHO Ha:
https://ustr.gov/sites/default/files/Report_on_the_Appellate_Body_of_the_World_Trade_
Organization.pdf.
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3a oTK/1akame 6Ji0Kale ANleslallMOHOT TeJa U NocJieAnlia HacTaJaux 0] TOra,
Heke 4yaHule CTO ycnocTaBuie cy MexaHU3aM 3a OCTyNakbe M0 ajibama y
CKJiagy ca usaHoM 25 JloroBopa o npaBU/KMMa M IpoleAypaMa 3a peliaBame
cnopoBa (eHr. Dispute Settlement Understanding; nawe: DSU). [lomeHyTH 4/iaH
25 npegBuba MmoryhHocT popMupama apbuTpaKe 3a pellaBame CIIOpoBa HA
MyJITUJaTepaJHoM IyiaHy. OBa oZipei6a c/y»KHM Kao 0CHOBA 3a yCNOCTaB/bakbe
ap6UTpaKHOI MexaHM3Ma Koju 64 J1eJI0Bao Kao ajJTepHaTHBa AneJsaljMOHOM
TeJy 0K je y 6y10kaau. OBaj NpUCTY, KOjU je IPBOOGKMTHO NpeAsaoxuia EBporncka
YHHUja, IOCTENEHO je CTeKao ynopuiiTe U Mehy Apyrum uianuuama CTO (Baron-
cini, 2020: 115-132). T'ogune 2020, 30. anpusia, HAKOH UHTEH3UBHHUX Zie6aTa o
TOME KaKo IPUMEHUTHU OBY U/Jiejy, CTYNIHO je Ha cHary [IpuBpeMeHH xaa6eHU
ap6uTpaKHU apaHXKMaH (eHr. Multi-party interim appeal arrangement - MPIA).?

OBaj paj je KOHMIMWpPAH Ha Ha4MH Ja NoJia3u of KpUTuKa CjesrmbeHnx
Amepuukux /Ip>kaBa y Be3u ca QyHKIMOHUCAakeM AnesianoHor Tesa CTO
Y IIpoueAypa/IHUX HOBHHA Koje je yBeo MPIA, a Koje MOry noca1y>kuTH Kao
pelliewe mpobJieMa Koje cy usnesie CA/.

2. Kputuke CjeaumeHux /Ip:xaBa u ctBapamwe MPIA

2.1. Kpumuke CA/] npomue npakce Anes1ayuoHoz meaa

CjenumeHne AMepuuke /Ip>kaBe reHepaJsiHo TBp/Je Aa Anesanuono teso CTO
npeKopayyje cBoja oBjalhewha Ha HAYMH KOjUM yMamyje paBa YJaHULa peMa
CTO.

Kputuke CA/lHucy HoBe MoBausianula CTOjey4yecTasno npuropapaJiaopeheHoj
MpaKcu AmneslallMoOHOT TeJia jolll OJf TPBe roJlHe HeroBor GyHKIMOHUCAKhA
(McDougall, 2018: 1-19). KpuTuKke Ha padyyH npakce AnesiallMOHOT TeJa Cy
KOMIIJIEKCHE ¥ MOTY Ce Pa3BpPCTaTH Ha KPUTHKE MaTepHjaTHe, poLeypaaHe
u cucteMmcke npupojge (McDougall, 2018: 1-19). KoHkpeTHHUje, aMepUyKa
JleJieranyja U3HOCH IeT IJIAaBHUX KPUTHKA HA IOCTyNakbe ATieIalMOHOT TeJsa
(Sacerdoti, 2019: 37-58), koje he 6uTH NpUKa3aHe Y HACTABKY pajia.

2.1.1. Henowmoeatse poka od 90 dana ymepheroz
yaanom 17 (5) DSU 3a usdasarse usgewmaja

Ynan 17 (5) DSU yTBphyje faje pok 3a moAHOLIem e )ka16eHor u3BewTaja 90 jana
o/, 06aBelITEkA 0 OAJIYLH Ja Ce jelHA OZ CTpaHa y cropy aJu. [locaenmux

2 WTO, Statement on a mechanism for developing, documenting and sharing practices and
procedures in the conduct of WTO disputes,]JOB/DSB/1/Add.12 (‘MPIA’), nocTynHo Ha: https://
docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueldLi
st=263504.
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roavuHa, MehyTum, AnesialiuoHO TeJIO HUje YCIeso Jja UCIIOUITYje Taj pok.®
CjenumeHe Jlp>kaBe UCTHYY A,a AlesIallMOHO TeJI0 HUje CaMO JOCJIeJHO KPLIUJIO
pok o 90 naHa, Beh je mpekpuunao u o6aBesy, Takohe yTBpheHy 4ysaHoMm 17
(5) DSU, pga [...] o6aBecTH y mrucaHOM 0GJIMKY O pa3Jio3MMa Kallllbeha 3ajeHO
ca mpoIieHoM y KoM pokKy he nojHeTH cBoj u3BeluTaj". Tako cy CA/l uspasuJe
CBOje He3a/J0BO/bCTBO HEe CaMO 300T Heycrexa ANesIalluOHOT TeJla 1a MOCTyIa
y IponucaHoM poky o 90 faHa, Hero U 360r HeJl0OCTaTKa TPAHCIAPEHTHOCTH
y HaBohemwy pasJyiora, NpoLeHu PoKa U KOHCYJITOBaKY CTPaHa y CIOpPY V Be3u
ca KallwemweM.*

2.1.2. Hacmasak pada ys1anoea AnesayuoHoz mead vuju je mandam
ucmekao, y ckaady ca IlpasusHukom o pady AnesaayuoHoz meaa

[IpaBuJIHUK 0 paZy AlleJ1allJMOHOT TeJla HABOJ Y Jla JIMIe Koje IpecTaHe Jja byze
yJiaH AMNeJlallMOHOT TeJla MOXe, Y3 o/lobpere AnesIaljMOHOT TeJsla U HAaKOH
o6aBeniTewa OpraHa 3a peniaBame cnopoBa - OPC, HacTaBUTH Jja paju Ha
npeAMeTY KOjU HUje 3aBpILEeH, a KOjU MY je [lo/le/beH, Te TaKO U JOHETH OJJIYKY,
v camo he ce y ToM ciy4ajy cMaTpaTH /ia je U laJbe 4jiaH Anesal[MOHOT TeJsa.’

OBa MoryhHOCT je ycrnocTaBJ/beHa y Ipakcy AnesialjioHor Tesa. MehyTum,
CA/] TBpJie Zia je AneJsiallMOHO TeJIO OpPraH 3a pelllaBame CIOpPoBa KOju HeMa
oBJalthewa U 0FOBOPHOCT Jla OJJIYYM Ja JiU he U Jla/be paiuTU HEKO KOMe
je uctekao mangart.® [lpema kputukama CA/Jl, ;o 2017. ronuHe oBa ofpezoda
Ce KOpUCTHUJIA U3y3eTHO, aau of 2017. roquHe U Haja/be ,AllesaliioOHO TeJlo
Ce MMO3BaJIO HAa OBO MPABUJIO Y BEJIMKOM GpoOjy CopoBa, Ha HeoJipeheHo u
NPOAYKEeHO BpeMe U YakK U M0 XKaJibaMa y KojuMa pa/i HUje ovyeo Npe ucTeka
MaH/aTa 4JaHa.’

2.1.3. H3eewmaju koju cadpaice ,,cagemodasHa Mull/bersd o
nuUMarbUMa Koja HUCy HeonxooHda 3d pewasarse cnopa”

Cjenumwene AMepuuke /lpkaBe Takohe TBp/ie /ia ce y U3BellTajuMa AnesialluoOHOT
TeJsla HaJla3u BeJIMKHM OpOj NpaBHUX MUTaba U HaJla3a KOjU HUCY HEOMXO/JHU

3 WTO, Timing of Appeal, Circulation and Adoption of Appellate Body Reports, JOCTyIHO
Ha: https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s6pl_e.htm.

4 USTR, 2020 report, https://ustr.gov/sites/default/files/2020_Special_301_Report.pdf.
30-31.

5 WTO, Working procedures for appellate review, noctynHo Ha: https://www.wto.org/
english/tratop_e/dispu_e/ab_e.htm.

6 USTR, 2018 Trade Policy Agenda, noctymnHo Ha: https://ustr.gov/about-us/policy-offices/
press-office/reports-and-publications/2018/2018-trade-policy-agenda-and-2017.

7 USTR, 2018 Trade Policy Agenda.
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WJIY pesieBaHTHHU 3a pelllaBambe criopoBa. Kako 6u fokasaJe cBojy KpuTuky, CA/L
HaBO/ie Kao NpUMep M3BellTaj AneslalluoOHOr TeJsay cnopy Argentina - Measures
Relating to Trade in Goods and Services®, koju ce y n1Be TpehuHe cajpkaja 6aBH
NMTakbHUMa KOja HUCY peJieBaHTHA 3a pelllaBame cropa, Beh cy caBeToZaBHA
MUIIbEHA 32 pelllaBake oApeheHnX NpaBHUX MU Tamwka.’

Kputurke y Be3u ca onuM mto CA/ly usBemtajuMa Ane/1alluOHOT TeJsla Ha3UBajy
,CaBeTOJaBHMM MHUII/belkUMa KOja HUCYy OHMTHA 3a pellaBame ClopoBa“
YKJbY4yjy, HQpOUMUTO, NpuMeHy 4saHa 17 (12) DSU. OBa ogpei6a HaBoau a he
ce ,,AnieJJallMOHO TeJI0 N03ab6aBUTH CBAKKUM OJ] MTMTaka NOKPEHYTUX y CKJAaAy ca
cTtaBoM 6, ysnaHa 17 DSU, TokoM kaJsibeHor nocTynka“. [eHepaJiHo, CTpaTeruja
CTpaHaKay Clopy U bUX0BUX 3aCTYIIHUKA je la apTyMEHTY]y CBOje HaBOJe U3
Hajuuper Moryher peryjiaTopHor okBupa. CTora, nocjeauia npuMeHe yjaHa
17 (12) je pa AnesiagMoHO TeJso MMa 06aBe3y Ja UCMUTA CBe CIIOPHE HaBO/Je
ctpaHaka (Picker, 2019: 53-65).

Hacynpot Hanpes HaBeJleHOM TyMadewy 4iaHa 17 (12) DSU, CA/l TBpe na oBa
oapenoa ,[...] He ynyhyje AnesialiMOHO TeJIO a YYHHU ONpaBJaHUM HaJjla3e u
3aKJby4Ke 0 CBAKOM O/J] MMTaka HaBeJleHuX y xxanou“’ Hagasme, CAJl y npuJior
CBOjOj TBP/HbU /1A je HEONIXOJHO Jla Ce CIIPeyH Jja ce HenoTpebHa NUTamwa U
NUTamka Koja HUCY NPAaBHO peJieBaHTHA pellaBajy y U3BELITAjy, HABOJE U
NPUHLMI eKOHOMUYHOCTH noctynka. C TuMm y Besu, CAJl TBpze fa je cBpxa
CTO mexaHM3Ma 3a pelllaBakbe CIIOPOBA ,pelllaBame CIOPoBa“, a He ,cCTBapame”
npaBa.!! [Ipema Cnopasymy CTO, camo uynanune Opranusanuvje uMajy moh
CTBapaka HOBUX IIpaBa U o6aBe3a — npema DSU, MexaHH3aM 3a pellaBambe
crnopoBa CTO He MO>Xe CTBOPUTHU UJIM yMakbUTU NIpaBa U 06aBe3e Y4JaHULA
(usan 3 (2) DSU).

2.1.4. AnesnayuoHo mesio - ymephusaree
YUFeHUYHO02 cmarea u domahez npasa 4aaHuya

Ysan 17 (6) DSU npenBuba fa ce ,»asiba orpaHrivaBa Ha MU Tawba 06yxBaheHay
M3BELITAjy aHeJa M IpaBHA TyMaveka laHesa". Ipyrum pe4uma, pacupaBbate
YUbEHUYHUX I Takkha HUje y HaAJ1exXkHOCTH AntesianiioHor TeJa (Bohanes, Lock-
hart, 2009: 379-433). MehyTuM, y npakcu, CTpaHe ce y xaji6aMa 4eCTO II03UBajy
HanoBpey yiaHa 11 DSU, koju nak HaBoAu fa 61, Behe Tpe6aJio 1a 06jeKTUBHO
NPOILEHU CTBap NpeJ co60M, YKbY4yjyhu 06jeKTUBHY NPOLEHY YUbeHUIa

8 Argentina - Measures Relating to Trade in Goods and Services, WT/DS453/12, nocTynHo
Ha: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds453_e.htm.

9 Argentina - Measures Relating to Trade in Goods and Services.
10 USTR, 2020 report, 51.
11 USTR, 2020 report, 51.
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cJly4aja ¥ NIPpUMEHJ/bUBOCT U yCArJIalleHOCT ca pesieBaHTHUM oO0yxBaheHUM
CropasyMuMa " jia 1 Apyru Hasa3 Koju he momohu DSB-y y uspaau npenopyka“

360r cBeobyxBaTHOr omncera 4djaHa 11 DSU, cTpaHke ce y nojHecunuma
4yecTO MO3MBajy Ha OBy oApeAby Kako OM yTeMeJ/bUJIU apryMeHT fa Behe
HUje MOUITOBAJIO CBOjy 06aBe3y Ja ,,006jeKTUBHO MPOLEHU CTBAp NpeJ] HbUM,
yK/byudyjyhH 06jeKTUBHY NpPOLEHY YMibeHULa CJy4aja U IPUMeH/bUBOCT U
ycarJaleHoCT ca pejleBaHTHUM obyxBaheHuM cnopasymuma“ (Ehlermann,
2002: 605-639). To 3HA4YU MOHOBHO pa3MaTpambe, Mo KaJ6U, YNEEHUYHUX
nUTamwa Koja je ucnuraJso Behe. Ha uctu HauuH, AnesialilMoHO TeJs0 4YeCTO
MoOpa [IOHOBO Jla pa3MOTPU NUTaka KaKo O ce y CTBapu NPaBUJIHO YTBPAUIA
IIpyMMeHa NIPaBHOTI CTAHAAPAA Ha CIIOPHO nUTame. YMecto tora, CA/l TBpAe
Jla je MIPUCTYN AneJslallMOHOT TeJa TaKaB Ja OHO JOCJe[JHO U NPEelNpPOKO
NpeUCHUTYje YMbeHUle Koje cy yTBpheHe npe/ naHesoM, Te TAKO A0J1a3u 0
3aKJ/by4yaKa KOjU HUCY CalJIaCHU Ca YMHeHUYHUM CTamkeM Koje je yTBp MO NaHe
WJIM HECTIOPHUM YHbeHUIIaMa Koje Cy U3HETe Y MOCTYNKY.!?

2.1.5. Tepdrea da AT ceoje ussewmaje mpemupa kao npecedaH

Jou jenHa kpuTrka CA/l IpoTHB Npakce AneJialMOHOT TeJia je /1a je 6e3 0CHOBA
yTeMesbeHOT y DSU, Anies1alilMoOHO TeJI0 MOTBPAUJIO [1a BbeTOBU U3BELITAjU CyXKe
Kao IpecejjaH MaHeJjuMa U Ja he naHe s cleJUTU NPeTXOJHe U3BeELITaje
Anenanuonor tesa (Bacchus, Lester, 2020: 183-198). CA/l TBpie fa ce NpeTXOAHU
M3BEIITAjH He CMejy TPeTUPATH Kao Mpece/jaH, UaKo UMajy BEJUKH 3Ha4aj."?
YonmrteHo roBopehu, cxBaTame /ja He mocToju GOpPMaJIHU CUCTEM IpeceiaHa
y MeXaHU3MYy 3a pewiaBame cnopoBa CTO je HecnoOpHO, YaK M yHyTap 4JIaHCTBA
CTO."* MehyTuM, Kao U y CBAKOM IPABHOM CUCTEMY, IPETXO/IHE CYJICKe OAJIYKe
CJIy>Ke 3a pas3jallilbaBae 3Hauewa 3aKOHa U Cllopa3yMa M CJIy»Ke Kao OCHOBa
3a HaKHa/jHe paBHe CIIOPOBe Ca UJAEHTUYHUM YUHeHUUYHUM cTameM. OBO je
0/l CYIUTUHCKE BaXKHOCTH 3a IPaBHY CUT'YPHOCT U IpeJBUZUBOCT.

12 USTR, 2018 Trade Policy Agenda, 28.
13 USTR, Statements by the United States at the Meeting of the WTO Dispute Settlement Body
- Geneva, December 18, 2018.

14 General Council, Informal Process on Matters Related to the Functioning of the Appellate
Body - Report by the Facilitator, H.E. Dr. David Walker (New Zealand) WTO Doc JOB/GC/215
(1 March 2019) para 1.27, goctynHo Ha: https://docs.wto.org/dol2fe/Pages/SS/directdoc.
aspx?filename=q:/Jobs/GC/215.pdf&0Open=True
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2.2. baokada AneaayuoHoz mes1a u cmeaparse MPIA: ,,npuepemeHoz
apaHicmMaHa“ ca nomeHyujaaHuUM mpajHuM ymuyajuma

[IpaBHO ¥ MOJUTUYKU MOTHBUCAHe HaNpeJ HaBeJeHUM NpPUTYKOGaMa,
CA/l cy ognyuusie f1a 6J10KUpajy MMEHOBake U 0OHaB/bakhe MaH/laTa CBUM
yyjiaHoBUMA AnesianmoHor Tesa. Yinad 16.4 DSU oapebyje fa ,,ako je cTpaHka
no/Hes1a )aJiby, M3BelITaj NaHeJ a ce Hehe cMaTpaTH YCBOjeHUM /i0 JOHOIIeba
OJIJIyKe I10 XKa 16K “. AKO U3BellITaj NaHesa HUje YCBOjeH, He OCTaje KOHA4YaH U
o6aBe3yjyhu. CxoiHO TOMe, CTpaHe y CIOpy HeMajy 06aBe3y /ia ce IPUApKaBajy
TOT HU3BellTaja. AKo jeHa (UK 00€) CTpaHe y CIopy U3pase CBOjy HaMepy
Jla Io/iHecy »kaJiby, MIOCTYINaK ce 3ayCTaB/ba, LITO Ja/be 3HAYU Jla He OCTOjU
o6aBe3yjyha koHauHa ouyka (Pauwelyn, 2019: 297-321). OBa cuTyanuja y
BeJIMKOj MepH eJIMMUHHUIIEe epUKACHOCT MeXaHU3Ma 3a pellaBake CIopoBa
npey CTO (Jackson, 2008: 241-248).

Jlabu ce3aobuIIao NpaBHU BaKyyM KOjH je HacTao HeepukacHolhy AnesiarioHOT
TeJsia, yiaaHuue CTO cy fo caga ocMucauge JBa peniewha (Pauwelyn, 2019:
297-321). [IpBo je MoryhHOCT J1a, HAKOH MMOYeTKa KOHKPETHOT CIopa, CTpaHe
3aKJbyde CIIopa3yM y KOMe ce M3jalllbaBajy Jla HeMajy HaMepy Ja ce »aJjie Ha
HW3BelITaj NaHeJa.

Jlpyro peleme npeJicTaB/ba CTBapamwe NPpUBPEMEHOI MeXaHM3Ma 3a KaJibe
Ha ocHOBY 4JsiaHa 25 DSU. OBa ozpenb6a oapehyje moryhHOCT npuberaBama
apOUTpaXXHUM IMOCTYIILMMa, [OrOBOPOM Hu3Mehy cTpaHa y cmopy, Kao
aJITepHAaTHUBHU CTAHJAPJHOM NOCTYNKY yTBpheHoM y DSU.

Texkct MPIA je nose/beH y TpH zeia. [IpBuU eo ce cacToju o mpeaMOyJie U HU3a
nacycay KojuMa 4JlaHHUIle-y4eCHUIIM NOTBPDYjy CBOj MHTepecC 3a o/ip>KaBabe
JYHKIIMOHAJHOCTH opraHa 3a pewaBame crnopoBa CTO, u Ha Taj HAaYUH
,YKasyjy Ha CBOjy HaMepy Jia Npuberny apbuTtpaxu npema usnany 25 DSU kao
pPUBpPEMEHOM KaJ16eHOM apOUTPaKHOM IOCTYIKY (V a/beM TeKCTY ,2KanbeHu
apbuTpaKHU NOCTyMaK"), CBe 0K AneJIallMOHO TeJIo HUje y MOryNHOCTH Ja
nocTyrna 360r HeJJOBOJbHOT 6poja YsiaHoBa"!®

Jpyru geo MPIA, Anekc 1, cactoju ce of 19 naparpada ca nporneaypajHUM
IpaBUJIMMa Koja Tpeba ja MOoMTYjy cTpaHe U apo6uTpu. Jlok npeu geo MPIA
caZip KU OIILTe NPUHILMIE KOjU Ce 0JHOCe Ha CBe yYeCHUKEe MOCTYIKa KOju
NpONKCYje 0Baj apaHMaH, AHeKC 1 leTa/bHO ONUCYje NpolleypasiHa NUTamwba,
yKJbyuyjyhu nuTama Be3aHa 3a POKOBE, OTpaHUY€eha HAIJIeXKHOCTH, CTPaHavKa
IpaBa U U3BplIewke apObUTpaKHe OJJIyKe.

Tpehu neo caapxu AeTa/be Be3aHe 3a NOCTYNaK U36opa apbuTapa ca JUCTe
MPIA. OBo je criucak JieceT apbuTapa, Koje he MMEHOBATH YJIaHHUIIE TOTIIUCHUIIE

15 MPIA nap. 1.
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MPIA. lo naHac je noctymnak nponucad MPIA npuMemweH Kao aiTepHaTUBHU
MeXaHH3aM 3a pelliaBakbe 0Kaubu y caydajeBuma Canada — Aircraft (DS 522),1
Costa Rica — Avocados (DS 524)," u Canada — Sale of Wine (DS 537).18

3. Mlorenuujaa MPIA 3a noKpeTame NIpoMeHa y
Cuctemy pemiaBamwa cuoposa npej CTO

JenuMuyHo nox ytunajeM kputuka CA/l koje cy jemaH oj pasJsiora 6Ji0Kajie
AnesaguoHor TeJia, nperoBapauyu MPIA yK/by4uJIU Cy TpolLielypaJsiHe ofipefioe
KOje ce 0lHOCe Ha, IUPEKTHO UJIM MHAUPEKTHO, IPETX0JHO IOMeHyTe KpUTHUKe
CAL.

MPIA ce He 6aBu npuMeHOM [IpaBUIHUKA 0 paAy AneslallMOHOT TeJia, TAYHHUje,
MpaBUJIMMA 33 U360p YJIaHOBA KOju pellaBajy cnopoBe. OCycTBO oJpei6u
KOje ce oJJHOCE Ha OBO NMTake HUje u3HeHabhyjyhe, 6yayhu na u y Apyrum
MehyHapoHUM jypHUCAUKIIHjaMa ap6UTPU HACTABJbAjy C paZioM y IpeiMeTHMa
KOjU Cy UM JI0Zle/b€HH M II0 3aBpluIeTKy MaHAaTa. CaM cropa3yM HarJsalasa
CBOjy IpUBpeMeHY IPUPOY ¥ HABOAU J1a he ce crircak apbuTapa MemaTH.

Hnaxk, MPIA caapxu jeHy oApenby Koja peryJulie cjay4daj ocTaBke ap6uTpa
Y TO Ha HA4YHUH Jla IPONUCYje Jila YKOJIUKO Cce I0jaBy noTpeba Ja ce MONyHHU
MecTo ap6uTpa, npuMeruBahe ce ropeHaBesieHu nocrynak.” Jlakie, Moxe
ce 3aKJby4MuTH Ja ydecHuuu MPIA Hucy nmpomnuca/u nocTynak HOHOBHOT
MMeHOBawa apbuTapa yKOJUKO ANesalluOHO TeJIO He KpeHe ca paioM y pOKy
ox iBeroauHe. Takohe ce MoxKe 3aK/by4HTH J1a he ce HAKOH UCTEKA JiBe FO/IMHE
CacTaBUTH HOBM CIIMCAK apbuTapa, aJiv Jja he OHU KojuMa je 0/ie/beH IpeMeT,
a KojuMa je jo/ile/beH NpeMeT KOjU HUje 3aBpIlIeH, HACTAaBUTH ca paZoM Ha TOM
npeMeTy 0 HeroBOor OKOHYaka.

Y HacTaBKy pajia 6uhe noMmeHyTe pesieBaHTHe oJpeabe MPIA koje ce Tuuy
KpUTHUKa U3HeTux o ctpaHe CA/l.

16 Canada — Measures Concerning trade in commercial aircraft, Agreed procedures for
Arbitration under Article 25 of the DSU Communication dated 29 May 2020 (WT/DS522/20).

17 Costa Rica — Measures concerning the importation of fresh avocados from Mexico, Agreed
procedures for Arbitration under Article 25 of the DSU Communication dated 29 May 2020
(WT/DS524/5).

18 Canada — Measures governing the sale of wine’, Agreed procedures for Arbitration under
Article 25 of the DSU Communication dated 29 May 2020 (WT/DS537/15).

19 MPIA Anekc 2, nap. 6.
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3.1. HagodHo Henowmoegarse poka 0d 90 daHa 0d cmpaHe
AnesayuoHoz meaa 3a uzdasarse uzgewmaja

Kao mito je onucano y geny 2.1 oBor paza, CA/l KpUTHUKY]y YMEbeHULLY Aa
AnesaniMoHO TeJlo He NouITyje pok of 90 faHa 3a JJOHOLIEekhe U3BEIITaja, a
KOju je mponucaH 4yiaHoM 17, ctaB 5 DSU. OBa kputuka CA/l Huje 6e3 OCHOBA.
MebyTuHM, camMmo npobujame 0BOI pOKa He 3aBUCH UCKJ/bYUYHUBO O] IOCTYNakba
ArmnesaniMoHor TeJsa, TAYHUje HUje Moryhe yCoCcTaBUTU IPAKCY 10 OBOM MU TAbY
kako CA/l TBpAe, Beh TO y BeJIMKOj MepU 3aBUCU U O[] paJiibu CTpaHakKa aju
Y OJ CJIOXKEHOCTHU IIpeJiMeTa, I1a 4yak U o nojpiuke CekpeTapujaTta y HEKUM
cay4dajeBuma (Ehlermann, 2017: 705-734).

Y Tekcty MPIA Hasiaze ce Heke oipeibe Koje ce 6aBe OBUM MUTambeM. Y CKJIAy
ca maparpadom 12 Anekca 1, MPIA cienu pok oz 90 naHa Koju je mponucaH u
yysanoM 17 (5) DSU. Ynpkoc ToMe U, BepoBaTHO Npeno3Hajyhu notemkohe y
BE3M ca MOIITOBakheM OBOT poKa, maparpadu 12 u 13 MPIA HaBoie aa:

»,12. CTpaHe 3axTeBajy oJ, apbuTapa Ja loHecy oJJyKy Yy poky oz 90 faHa
HaKOH MO HOLIEeHA )KaJibe. Y Ty CBpXy, apOUTpH MOTY Ipeiy3eTH oropapajyhe
OpraHM3alMoOHe Mepe pajiu NojeJJHOCTaB/bema NOCTYNKa, He JoBofAehu y
NMTame NpoleaypajHa NpaBa v ob6aBe3e CTpaHaKa M 0/iToBapajyhu nocTynak.
TakBe Mepe ce 0fiHOCe Ha OrpaHUYaBambe POoKa CTPaHKaMa, Kao U Tpajakbe U
6poj poyHITA.

»13. AKo je moTpe6HO, a KaKO 6U IOHEJH OAJYKY ¥ poKy o4 90 gaHa, ap6UuTpu
Takohe MOTy NpeAJIOKUTU MepPe, Kao LITO je UCKJ/byUYele MoTpaKuBamba Ha
OCHOBY HaBOJIHOT HeJIOCTaTKa 00jeKTHBHE IpOlieHe YHibeHHUIla y CKJIaJy ca
yyjaHom 11 DSU.“?0

[laparpad 13 npaTtu ¢ycHOTa y KOjoj ce HaBOJHU Aa ,pa/iu Behe CUTYPHOCTH,
npejJor apbuTapa HUje npaBHO 06aBe3yjyhy M Ha 3aMHTEPeCOBaHOj CTPaHHU
je la ce cJI0kU ca NpeIoXKeHUM MepaMa. YMeHula a ce JOTUYHA CTpaHa
He cJlaXke ca Ipe/IJIOKeHUM MepaMa Hehe yTUIIaTH Ha pa3aMaTpatbe npejMeTa
WJIM IpaBa cTpaHaka“.?!

HMako je oBa MoryhHocT jacHo nozpeheHa u360py cTpaHa Koje Cy ce carjacuje
ca apOUTpaKHUM IMOCTYIKOM, Tpeba je 4ecTo KOPUCTUTH, UMajyhu y BUAY
Jla cy cTpaHe y4yecHule MPIA masiobpojHe U Ja mpeJicTaB/bajy YJaHHUIlE
CTO, anu ¥ #a je caM apaHKMaH HAcTao Kako 6u ce oMoryhuJsio peuiaBame
CIOpPOBA JI0K je AneslaliMoHO TeJso y 6J10Kau. Tako je 3a ouekuBaTH Ja he, y
HHTepecy NIpaBUJIHOT GYHKIIMOHHCAakha HOBOYBEEHOT CUCTEMA, aJIU U CarJlacHO
NpUHLUNY J06pe Bepe, CTpaHe NMOLITOBATH U YCBajaTH NpeAJiore apbuTapa.

20 MPIA, Anekc 1, nap. 12.
21 MPIA, Anekc 1, nap. 12.
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KoHnauHo, AHekc 1, maparpad 14 HaBo M Jia ce ,Ha IpeAJior apbuTapa, CTpaHKe
MOTY JJOTOBOPHUTH Ja npoayxe pok oz 90 naHa 3a JOHOlIEHme apbuTpakHe
oanyke“.?? lakise, [laparpadp 14 MPIA yBogu Ba)kaH eJIeMEHT KOjU HUMa
MOoTeHLHjaj ja 0jadya IETUTUMUTET, a TO je [ja Ce ’bHMMe HarJlallaBa MoryhHocCT
Jla ce CTpaHe JOTOBOPE O NpoJyKewy poka of 90 naHa Ha IpeJior apouTpa,
Te ce TaKo u3berasa [jla apoUTpU NPOAYKe POK HA CONCTBEHY UHUIUjATUBY.
OBakBUM NPUCTYINOM, TauHUje OBaKBOM $opMy/aalijoM, Yy IOTIYHOCTH ce
pewaBa kpuTuka CA/l Koja ce 04HOCHU Ha HeZJOCTATaK TPAHCIAPEHTHOCTH.

3.2. CasemodagHa Muul/bera AneaayuoHoz mesda o
numaruMa Koja HUcCy HeonxodHa 3a peuwiasarse cnopa

CA/l TBpAe Aa je cBpXa CHCTeMa pellaBaka CopoBa noMoh yjaaHuama Ja
pelile TPrOBHUHCKE CIIOPOBE, a He /laBakbe CaBeTOJaBHUX MUllJbera.?? HacynpoT
TOoMe, npeMa TBpAwkU CA/l, Anles1aljMOHO TEeJIO Ce MITaK YIYLITAJI0 y pellaBambe
oZpeheHUx NMTamwa Koja HUCY HEONIXO/|HA 3a pelllaBate cnopa. MehyTum, Huje
[IOCTaBJ/bEHA jacHa I'paHMLla U3MeDy Tora 1ITa je HEONXO/AHO 3a pellaBabe
CIlopa, a UITa HUje, Kao HU TO KO yTBphyje Jia Jiv je pelleHOo CIOPHO NUTambe
61J10 HEONIXO/JHO PeIlUTH UK He. Kao 11To je Beh noMeHy TO, Alles1aljlOHO TeJI0
rMa o6aBe3y Jla IPeUCIIUTa CBE 3aXTeBe KOje Cy CTpaHKe U3HeJIe Y KaJjbu, Te
y TOM CMUCJIY HUje jaCHO KaKo ce NpoLewyje Koja Cy NuTama ,HeonxoHa 3a
pelaBame cropa“, a Koja HUCY.

Joun jegaH ouurjenaH npob6JeM Be3aH 3a OBY cellUPUUHY KPUTHUKY je Kako
HanpaBUTU pa3JjuKy U3MeDy caBeTOJaBHUX MHUIILbEHA W HEOMXOJHUX
TyMauema HOPMHU KaKo 61 ce IOTKpenuJa cama oJJ1yKa.

Mok /1a je jeMHY HAaYMH 32 U30eraBame 06aBe3e AneslallIOHOT TeJia 1a 0JJ1yYU
0 CBUM KaJIGeHUM HaBO/|Ma I03UBakbe Ha HaYeJsi0 eKOHOMUYHOCTH (Alvarez-
Jiménez, 2009: 393-415). OBo HayeJI0 je MHUPOKO NpUxBaheHO U y BEJIUKO]j
MepH NMPUMEHEHO y MPAKCH pelllaBama cropoBa CTO, Ha HUBOY MaHeJsa U
AnenauuoHor Tesa (Busch, Pelc, 2011: 263-281).

[IperoBapauu cy npuJnKoM cauMmbaBawba MPIA yHesn y naparpad 10 (Anekc 1)
na he ce ,apOUTpPH MOCBETUTH CaMO OHUM MUTabUMa Koja Cy UM IOTpebHa 3a
peluaBame ciopa. OHu he ce 6aBUTH CaM0O OHHUM NUTalkbUMa Koja Cy UHULUpaJie
cTpanke“.

22 MPIA, Auexc 1, nap. 14.
23 USTR, 2018 Trade Policy Agenda, 26.
24 MPIA nap. 10.
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3.3. BpedHocm npemxodHUX uzsewmaja AneaayuoHoz meaa

MPIA He KOPUCTU U3PUYUTO TEPMHUH ,lipecenaH”. MehyTuUM, 3aHUMI/BHUBO
je na ce y npeambynu MPIA moxe Hahu oAroBop Koju je MOTeHLMjaJIHO
peJieBaHTaH 3a NUTamwe 3Hayaja NpeTXO0LHUX U3BellTaja jep ce HABOAHU Jia
je 4uJ/b Aa ce o4yBa AOCJAEAHOCT U NPeJBUA/bUBOCT y TyMadewy IpaBa U
ob6aBe3a npeMa o6yxBaheHUM criopasyMuMa, Te 1a TaKo apObUTpaXKHe O JIyKe
He MOTYy Ja ,ioBehajy uiu ymame npaBa u o6aBe3e npeaBuheHe o6yxBaheHum
criopaszyMmuma‘

Y ToM cMuUCTY, TOCEOHO je 3aHUMJbUBO HAllOMEHYTH Ja MOCTOjU He3HATHA
passukay TekcTy 4siaHa 3 (2) DSU u tekcta MPIA: ok npBY FOBOPH O ,,CUTYPHO-
CTHU U NIPeJBUI/bUBOCTHU", APYTH IOMUIbE ,KOXePEHTHOCT U IPeJIBU/I/bUBOCT".
YnoTtpeba TepMHUHA KOXePEHTHOCT ce Takohe noHaBsba y AHekcy MPIA 1,
naparpad 5, 0Baj myT y KOMGHUHAIUjU ca U3pa30M ,,I0CTAETHOCT":

,¥Y UJbY TPOMOBHCaba JOCJEIHOCTH U KOXEPEHTHOCTHU Y IOHOLIEHY 0JIYKa,
4JIaHOBU I'pyne ap6uTapa Mehyco6Ho he pacnpaB/baTy 0 nUTakbUMa TyMaveha,
NpakKce U NOCTyIaKa, y MEPU Y KOjoj je TO U3BOJJbUBO."

OBa ozpenba ce He OJHOCH JUPEKTHO HAa NPETXOAHY BpeJJHOCT Beh yCBOjeHUX
M3BeIlTAja, aJii NOTBphyje a y npoliecy AoHOlIEHa apObUTpaxKHe oJayke MPIA
[eHTpaJIHy yJory Tpeba Aa UMajy ,A0CaeJHOCT ¥ ,KoxepeHTHOCT". lllTaBu1e,
TO Takohe MoTBphyje U HaueJsi0 KOJIETHjaJIHOCTH Y IPOIeCy JIOHOIIEHA O[Ty Ka
MPIA. HauMe, NpUHIMI KOJIETHjaJIHOCTHU YyCMepaBa apoUTpe 1a YaK pa3Mewnyjy
MHUIIJbEHA Ca apOUTPUMa KOjU He NMOCTYIMAjy Y KOHKPETHOM IpeaAMETY.
KousterujasHocTt obecxpabpyje pasuuuTa raeauilTa Meh)y pasiduduTUM
apOUTpPUMa, 12 je CTOTa CHaXKaH eJIeMeHT 3a IPOMOILIU]jy JlocJieHE CYy/CKe
npakce.

Haume, MPIA nponymra fa pasjacHH BpeJHOCT NPETXOAHUX U3BeLITAaja.
JleTasbu 0 KOjUMa ce pacnpaBJ/baJjio TOKOM peroapavykor npoueca MPIA Hucy
jaBHO JOCTYIIHU U CTOTa CBAKH 3aKJbyYaK y B€3U Ca OBUM IPONYCTOM MOKe OUTH
CaMo ClleKyJlaTUBaH; y CBAaKOM CJ1y4ajy, Ba)KHO je IPUMETHUTH TaKaB IPOIYCT.

Y ToM KOHTEKCTY, UuHH ce fa MPIA nojayaBa 3Ha4aj fjocyie/iHEe CYy/ICKe TpaKCe,
aJiu He pasjallkbaBa NPeTX0AHY BpeJJHOCT Beh JOHEeTUX U3BellTaja. Y ToM
CMUCJTY, 32 OUeKUBATH je fa he apbUTPU HACTABUTH /1A CJIeJie IPUCTYI HA UCTHU
HauyMH Kao LUITO Cy Z10 cajia TO paA 1y naHesu U AnlesialiuoHo TeJio (Pauwelyn,
Pelc, 2019).
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3.4. [I[peucnumuegarse YureHU4YHUX NUMared u
domahez npaesa y scaabeHoj hazu

[Taparpad 13 MPIA AHekca 1, npeTXoaHO OMeHYT y aenay 3.1, Takobhe je
pesieBaHTaH 3a KpuTuKe CjeumbeHUx AMepu4Kux /lp>kaBay Be3u ca ,,IOHOBHUM
NpEeUCHUTHBAKbEM YUbEHUIA U PEBU3UjOM JoMaher 3aKOHOAaBCTBA HEKe
yaaHune CTO“ AnesiaiiMoOHO TeJI0 MOHOBO pa3MaTpa YhmeHule. Kao mro je
ONHCaHO y Aeny 3.4, IOJAHOCUOILY KaJibe ce YeCTO MO3UBAjy HA OBY 0ApeAby
TBpAehu fa naHesiM HUCY ycneu J1a 1ajy 06jeKTUBHY MPOILEHY O MpeMETY
KOjH je mpeJi BbUMa, YKJ/by4yjyhu 00jeKTUBHY MPOIEHY YHbeHUIA Cy4daja U
NPUMEHJ/BUBOCT U yCarJalleHOCT ca peJieBaHTHUM 00yxBaheHUM criopasyMuMa.
CxoZl1HO TOMe, y HEKOJIMKO CIIOpoBa AneJialjMOHO TeJIO je MOPaJio ia HperucnuTa
YUEHUYHE 3aKJ/by4YKe MaHeJJHCcTa KaKo OU YTBPAUJU Ja JU CY YUYUHUIIHU
noBpe/y 4iana 11 DSU.

3apasnuky oz DSU, MPIA He ocTaB/ba HUKAKBY CYMIbY Y IIOTJIE1y MOTYNHOCTH ia
apOUTpU NpesioXKe CTPAHIIM [IOBJIaYeHe KaJibe Koja ce 0JHOCH Ha HeloCTaTakK
,00jeKTHBHE NPOIleHe YHIbeHU1Ia Y TPeIMeTY U IPUMEHJ/bUBOCT U YCKJIaheHOCT
ca peJieBaHTHUM ob6yxBaheHUM cnopa3zyMuma“. AKo apO6UTpHU cJieJile OBY
IpeporaTUBY, a CTPAaHKe ce MPUAPKaABajy MpeJJora, octoju MoryhHocT fa
Jlobe 10 cMamera CIIOpOBa KOjU YKJ/bYUyjy OBY 0Apei0y y Ka16€HOM OCTYIIKY.
buraH je v ,icuxosIoIKK " edeKaT jep OU ce 1Mo/ yTHUIajeM OBAKBOT OCTyakba
CTpaHKe y CIOpPYy BepOBaTHO y3/pxaJie 0/ I0JHOLIeHha Ka161 Ha OCHOBY YJlaHa
11 DSU.

Jpyra pesneBanTHa oapenbay Anekcy 1 MPIA je naparpad 9: ,Kan6a he 6utu
OorpaHM4YeHa Ha IpaBHa NUTawka o6yxBaheHa M3BellTajeM NaHe a U paBHa
TyMadema Koja cy 3ay3esu naHean“. OBa oape/6a je mpeyseTa u3 4saHa 17(6)
DSU.

4.EsleMeHTH KOju NOTEeHLMjaJJHO YTU4YYy Ha pyHKIMOHUCcake MPIA

MPIA y cBOM TEKCTy CaJip>K1 BakHe o/ipeJibe Koje AeTa/bHO PETYIHINY HUJIU
pas3jalimkaBajy HeKanuTawaKojacy CA/lucTakie Kaoy3poK CBOr HE3aJ0BOJbCTBA
Y KpUTHKe Ha pauyyH ocTynamwa AnesiaiiioHor TeJia. Kao 1o je pasmatpaHo y
MPeTXO0JHUM NOL0/e/bLIMMa, HEKH O/l OBUX HOBUX IIPOLelyPa/IHUX eJleMeHaTa
yHeTHUX y TekcT MPIA nMajy noTeHIujaa Ja u3a30By NpaKTU4YHE IPOMEHe Y
JOHoLewy oasyKa y okBupy CTO.

YyecHunu MPIA Hucy noce6HO He3a/I0BOJ/bHU MPUCTYIOM KOjH je 3ay3eJio
AnenanuoHo TeJso. Hecnarawe usmehy CA/l U Apyrux 4jiaHuILa 3aCHOBAHO
je Ha ipyrauujeM cxBaTamwy IpUpoJie peliaBamwa cnoposa CTO, a To y cMucay
Jla ce jelHA CTpaHa 3aJiaXke 3a pellaBae cropa u3Mehy caMux 4JaHUIA, V3
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noMoh nocpeHUKa/MeZHjaTopa, 10K je Apyra 3a pelllaBakbe Ciopa ofi CTpaHe
Ay TOPUTATUBHOT TeJIa, Koje OM MPYKUJI0 TyMadyeke U M0jaCHUJIO 3HaYeHe
nponuca CTO (Soave, 2020: 107-133).

Kop mopehemwa dyHkHoHMCawka AniesaniioHor Tesa U MPIA, Tpu enemeHTa
Cy BpeJiHa MaXKe.

[IpBO, YMmweHMIaA [ja je ATleJIalluOHO TeJIO0 CTAJIHU JPYyTOCTEeNeHU OpraH, [I0K je
MPIA npuBpeMeHU apaH>XMaH.

Jpyro, jom jemaH ¢dakTop Koju he BepoBaTHO passukoBatu MPIA on
AnesaiMoHoOr TeJsa - 0[ICYyCTBO MOMONHHUX TeJia Koja moMaxy apbutpuma MPIA.
Ha npumep, ysiora CekpeTapujaTay npykamy IoOMohH y cacTaB/bakby U3BELITAja
je [06po Mo3HaTa U Ha HUBOY NIaHeJla U Ha HUBOY AneJsaljMOHOT TeJa.

Tpehe, Moxe ce cnekysucaTu Aa he nocrtojaTu pasJvka y ay TOpUTaTUBHO]
BpeAHOCTH apOUTpakHUX u3Bemitaja MPIA y nopebemwy ca mu3BemTajuma
AnesnaniMoHOT TeJia, a TOCe6HO 360r CKPOMHUje 3aCTyNJ/bEHOCTH YJIaHCTBaA
0/, OHe y AnestallMOHOM TeJy. TadyHHje, JOK HAZJIEXKHOCT AlNesalijMoOHOr TeJa
¢dopmasiHo obyxBaTa LesiuHy 4iaaHcTBay CTO, Tj. cBe 3eMsbe yinaHule CTO koje
ce MOpajy MOBMHOBATH KOHAYHOj OAyLId ANesIallMOHOT TeJsa, HaJJ1eXXHOCT
ap6uTapa npema MPIA apaH>XMaHy HHje TOJMKO BeJHKa, C 063UPOM Ha TO
Jla ce OBaj apaHXMaH NpuMewyje caMo Ha yaaHule CTO Koje cy noTnUCHULE
IIOMEHYTOI apaH>XMaHa, a TO je MHOTO MamHU 6poj 0/1 YKYIHOT 6poja ylaHULa
CTO. OBaj acnekT Takohe ymMamwyje HHCTUTYLIMOHAJHU JeruTUMUTEeT MPIA
y nopebemwy ca AneslallMOHUM TeJIOM, LITO MOXe MMaTH UMILJIMKaLdje y
bYHKIMOHUCAY OBOT IPUBPEMEHOT apaHKMaHa. To M3 pasJiora uto yKoJINUKO
nobe o cnopa usamehy yiaanuie CTO koja je nornucHuna MPIA apaHXMaHa U
OHe YJIaHUIIE KOja TO HHUje U KOja He XKeJIU Ja CIop pelle apOUTPH, L01a3UMO
Jl0 To4yeTKa npobsieMa U HEMOTYhHOCTH /la ce CIIOp KOHAYHO peLlIH.

5. 3akspyuak

[IpuBpeMeHHU KaJb6eHU apOUTpPAKHU apaHxMaH (Multi-party interim appeal
arrangement - MPIA) npy>xa peJlaTUBHO jeJHOCTaBaH U epUKacaH MexaHU3aM
Koju oMoryhaBa HacTaBak kaJsibeHe PpyHkiuje CTO, y U3BMeHeHOM 00JIUKY,
JI0K AneJ1allMOHO TeJ1o He 6yJie y MoryhHocTu fa noctyna. Ctpane y MPIA cy
HarJjlacuJjie /ja je apaH»KMaH IpUBpeMeH, LITO je noTBpauia u EY. [lox tum ce
nojpa3yMena jja ce He HacToju fa MPIA 3amenu Anestaniono Tesio CTO, Beh fa
CJIY>KU Kao MexaHH3aM 3a IpeBa3uIaXKemme npobsema 610kaje AnealiioHOT
TeJla.

EdukacHocTt 1 yTrnaj MPIA he y Bes1MKOj MepU 3aBUCUTH 0J] TOT'A KOJIMKO YECTO
he ce ynanune CTO oas1y4yuTH 1a KOPUCTE OBaj MexaHHU3aM. Jlok yuecHunx MPIA
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00yxBaTajy 3HauajaH npocek ynaHuna CTO - ykwyuyjyhu EY, Kuny, bpasua u
Kanapny, Behnna of 164 ynanune CTO (yxspyuyjyhu CAZl, UHaujy v Janan) joiu
yBeK HUje npucrtasa aa ydectsyje. MPIA yyBa cucTeM ABOCTelleHOI HAYMHA
peliaBama cllopa v LITUTH ITpaBa M o6aBe3e YiaHuna. Kako pemema nonyhexa
apaH>XMaHOM U3IJIe/lajy YCIIeLIHO, OH/a HeKe 0Ji UHOBalHija Koje caZip>Ky MOTy
outu neo 6yayhe pedopme HagusexxHe rpade CTO.

Texkct MPIA yBoau HeKko/IMKO oApenaba o pewaBawy cnopoBa y CTO koje
MOT'Y UMaTH YTHLaja Ha CUCTEMCKO QYHKIIMOHUCAe CUCTeMa Kaa6u. MoxJa
je HajucTakHyTUjU AHekc 1, maparpad 13, koju ce ofHOCH Ha JBe KPUTHUKE
CA/l: momiToBamwe poka of, 90 faHa 3a [OHOUIEeHke U3BellTaja U CTaHAaps,
NpeuCNUTHBaba YUEHUYHUX NUTamwa. lllTaBuiue, naparpad 13 Takohe uma
NOTeHIUja Ja y6J1aXKu epuenyjy ,041y4MBakba 0 NUTalbuMa HEOTPeOHUM
3a pellaBatbe cropa“.

CurypHo je fia ce oBJie He ocriopaBa Aa he npuJsiarohaBamwe 6yayhe ap6uTpakHe
Ipakce KpUTHUKaMa Koje cy uspasusie CA/l peliuTH CUCTEMCKA MUTaka y
MyJTHJIATEPAJHOM TPrOBUHCKOM cHcTeMy. YMHH ce Aa je o06po mo3HATO Aa
je 6J10KaZia AneslaliMOHOT TeJla CYIITHHCKY T0Be3aHa ca LIMPoM AUCOYHKIUjoM
CTO, 3acTojeM y mperoBoprMa 1 mpenpexkama y Be3u ca U3MeHaMa U ZiolyHaMa
noctojehux npasusa (Picker, 2019: 53-65). Ha ocHoBy kpuTuka CA/] Koje cy
M3HeTe /|0 ca/la, CTUYe Ce YTHUCAK /a Cy OHE CaMO yBOJ y IPEroBope y Be3u
ca npoMeHOM QYHKIIMOHHUCAA LeJOKYIIHOT CUCTEMA 3a pelllaBambe CI0poBa
npeg CTO.

CBeTcka TproBuHcka opraHusanuja (CTO) ce Has1asu ycpe Mo /ia Hajoy pHUjer
nepuoja y nocjeamwux 25 roguna. biokazsa AnesanydoHor TeJjia HapyliaBa
kpeguouauteT CTO kao ¢popyma 3a pelraBambe TProBUHCKUX criopoBa. MPIA
npeJCcTaB/ba jelaH HOBU HAYMH 3a pelllaBarbe CIOPOBA U YJIUBA OBEPEHE Y
dyHKIIMOHNCake cucTeMa peliaBama cnopoBa CTO 3HauajHOM 6pojy ysiaHULA
CTO. MebyTtum, MPIA unak camo o6e36ehyje mpuBpeMeHO ouyBambe KajabeHe
¢yHkuuje CTO y 0BOM KpUTUYHOM TPEHYTKY, I1a OCTaje Jja ce BUAM Jia Jid he U
Ha KOjU HauUUWH ATeJIalMOHO TeJI0 HACTABUTH Ca PaJOM.
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BLOCKAGE OF THE WTO APPELLATE BODY AND MULTI-PARTY
INTERIM APPEAL ARBITRATION ARRANGEMENT (MPIA)

Summary

The World Trade Organization (WTO) dispute settlement system is organized in two
stages. In the first instance, the existing dispute between the members is resolved
by ad hoc panels. In case the parties are dissatisfied with the panel’s report, the
dispute is finally resolved by the second instance body - the Appellate Body (AB).
Since 2017, the United States has repeatedly blocked the appointment of members
of the Appellate Body, which has caused a progressive reduction in the number of
members. As the mandate of two of the three remaining members ended on 10 De-
cember 2019, the highest institution in the WTO dispute resolution system has thus
become de facto dysfunctional. The blockade of the Appellate Body has resulted in
a crisis in the WTO dispute settlement mechanism, which ultimately implies that
the disputes are not being definitively resolved.

In order to remove the blockade of the Appellate Body and its consequences, some
WTO members have established a complaint redress mechanism in accordance with
Article 25 of the Agreement on Dispute Resolution Rules and Procedures (DSU). Ar-
ticle 25 of the DSU envisages the possibility of establishing arbitration for resolving
disputes at the multilateral level. This provision serves as a basis for establishing an
arbitration mechanism that would act as an alternative to the Appellate Body while
itis under blockade. On 30 April 2020, after intensive debates on how to implement
this idea, the Multi-party Interim Appeal Arrangement (MPIA) came into force.
The MPIA arrangement offers a short-term solution to overcome the problem of
blocking the Appellate Body, while members try to find a more permanent solution.

This article examines the role that the newly established MPIA would play in the
future of the WTO, as well as the procedural innovations it has introduced, which can
serve as a trigger for systematic changes in resolving disputes in front of the WTO.

Keywords: WTO, blockade of the Appellate Body, arbitration, MPIA arrangement.
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Ancmpakm: Ocueyparee deno3uma je nocma/io Heodeojusu e/emMeHm
caspemeHoz 6aHKapckoz cucmema, Koju 0JonpuHocu cu2ypHocmu
denoHeHama u noC.108HOj cmabuaHocmu 6aHaka. ¥ 06om pady aHau3upaHu
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uspadicaja dosaszey npoyecy puHaHCUparLa cucmema ocuzyparea denosuma
U NAacuparea pacnonoHu8o2 BUWKA GUHAHCUJCKUX cpedcmasa.
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1.¥YBog,

BaHke y nponecy ¢uHaHCHjCKOT TOCpeioBamwa Npey3nMajy Ha cebe TepeT
pU3HMKa KOjU HeKaJia HUCY CIIOCOOHe Jla Mo HeCcy Ha afleKBaTaH Ha4yuH, LITO
MOXe pe3yJITUPATH Hajlipe KPU30M, a HAallOCJIeTKY U OKOHYamkeM HbHUXO0BOT
nocsoBawa. Kpusa y nocjsoBawy MHAUBUAYAJHUX 6aHaKa peTKO OCTaje
HBUXOB UHTEePHHU NpobJeM, Beh ce, y 3aBUCHOCTH 0/ HbUXOBOI 3Hayaja U
BeJIMYMHE, Ka0 U CTAaOUJHOCTHA QUHAHCHjCKOT CUCTEMA, IpeJIMBa U Ha OCTaTaK
6aHKapcKor U GUHAHCHUjCKOT CEKTOpPa, a KOHAYHO 3aXBaTa U CEKTOP peaJsiHe
npuspefe. /la 64 ce 3alITUTUIM yJaradu U KpegUTOPH Npo6ieMaTUIHUX
6aHaKa, a UICTOBpEMEHO CIIpeynJia MeTacTa3a lhHUXOBUX MI0CJ0BHUX NIpob6ieMa
Ha 3/|]paBO TKMBO 6GAaHKAapCKOT CUCTeMa, YBeJeHU Cy OPOjHU peryJaTOpHU U
3alITUTHU MeXaHHU3MU, Mehy KojuMa je jeZlaH o1 Haj3HAYAjHUjUX MEeXaHU3aM
ocurypama genosura. ItbumMe ce fenoHeHTHMa rapaHTyje fay CJly4ajy I0CJI0BHE
Hecrnocob6HOCTH 6aHKe K0joj Cy TOBEPUJIM CBOj HOBAll, bUX0BH Y1031 Hehe 6UTH
YTPOXKEHHU.

ExcnaH3uBaH pacT KojH je MCJIaMCKO GaHKapCTBO OCTBApHJIO 3a 10J1a BeKa
CBOT NIOCTOjalkba HAMETHYO je MOTpeby pellaBamba 6POjHUX PEryJaTOPHUX
NUTamwa, IITO je TPeAYCJOB 0P KUBOCTH OBOT Mo/ies1a 6aHKAPCKOT MOCI0Babha.
JenHo o muTama je U ocurypame Jeno3uTa. [Ipema Mullbewy BehuHe
IIePHjaTCKUX CTPYUhaKa, KOHBEHIJMOHAJIHO OCUTypambe JeM03UTa CaJpiKu
OpojHe lllepujaTCKU HeNmpUxXBaT/bUBe ejeMeHTe. Takohe, uciamMcke 6aHKe
CBOje 0C/I0Babe GUHAHCUPAjy TPUKYII/babeM JIeTI03UTa KOjHU Ce PAa3IUKY]y y
0/IHOCY Ha KOHBEHILMOHAJIHE /IeTI03UTE, a YHjy CIeUPUYHOCT KOHBEHI[OHAJHO
OCHTypame€ IeN03UTa He Ipeno3Haje. CXo4HO HaBeIeHOM, jaBuUJIa Cce TOTpeba 3a
KperpamweM ayTEHTHYHOT MO/leJia OCUTYpakba JIell031Ta KOju je npusiaroheH
IIepUjaTCKUM MPOIMUCHUMA U ITOCJOBHHUM NOTpebaMa UCIaMCKUX 6aHaKa.

Y oBOM pazy aHa/IM3MpaHa Cy AiBa pa3/IMuYUTa IPUCTYNa KOHLENLUjH OCUT'y parba
Jeno3UTa, KOHBEHLIMOHAJJIHU U llepujaTcKU. L{lu/b ucTpakuBama je ga ce
carJjie/iajy CJIMYHOCTH U pas/iuKe udMehy KOHBEHIIMOHAJIHOT U 1IePUjaTCKOT
MoJies1a OCUTypama ieno3uTa. Y CKJIaAy ca IpeMeTOM U IU/beM UCTPaXKUBama,
CTPYKTYypa paja je ciefieha: Hajnpe je npeAcTaB/beH KOHBEHIIMOHAJIHHY, @ IOTOM
Y IIepUjaTCKU MPUCTYT OCUTYPAbY eN03UTa, [la 61U HA KPajy, y 3aK/bYy YKy OHO
JlaT pe3rMMe OBe KOMIIapaTUBHe aHaJIM3e.

2. KoHBeHIIMOHA/IHU NPUCTYN OCUTYpamby JeNo3uTa

Y BehuHU caBpeMeHUX PUHAHCUjCKUX CUCTEMA, 6aHKe CYy HOCUOILU Mpoleca
duHaHCHjCKOT oCcpeloBakba, NJATHOT MPOMeETA, YIIpaB/bakba PU3UIUMa U
peasusanuje MoHeTapHe noauTHke (Garcia, 1999: 4). Bpuiehu ysory k/by4Hor
duHaHCcHjCcKOr nocpegHUKa, 6aHKe oMoryhaBajy akTepuMa Ha GUHAHCHUjCKOM
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TPXKUILTY a CBOje TPaHCaKIUje peasn3yjy y3 HUXKe TPOLIKOBE, CMatbeHY
PU3UYHOCT U y6J1aKeH Npo6JieM acCuMeTPUYHe HHPOPMUCAHOCTH (JeTa/bHUje
Mishkin, 2006: 29-34). CBojuM ZilenoHeHTUMa GaHKe HY/le CUTYPHE IPUHOCE U
BUCOKY JINKBU/ITHOCT BbUXOBUX yJIararma, ICTOBpeMeHO yaaxyhu y puHaHCHjCcKe
MHCTPYMEeHTe 3HATHO HUKe INKBUAHOCTHU (HaBeZeHo npeMa Diamond, Dybvig,
1983:403). Tume ce 6aHKe U3JIaXKy PU3UKY HEJTUKBUHOCTH U HECOJIBEHTHOCTH
Y YKOJIMKO bMMa HeyCIIeLIHO yIIpaBJ/bajy, 40/1a31 Hajlipe 0 UHAUBU/YaTHUX,
a IIOTOM M CUCTeMCKHUX 6aHKapCKUX KpH3a (HaBeZeHo mpeMa Garcia, 1999: 4).
Beh ca npBuM 3HanMMa Kpuse, npobjeMaTUyHe 6aHKe MOTY OGUTH HU3JI0KeHe
,JYpHLly Ha Jleno3uTe", 0JHOCHO HarJIOM NOBJIa4eky BeJIMKOT U3HOCA J,el031Ta
0/l CTpaHe BbUXO0BUX BJIACHUKA, IITO y6p3aBa NponacT OBUX GaHaKa jep ux
NpUMOPAaBa /ia MpPo/ajy CBOjy UMOBHUHY, YeCTO UCHOJ TPXKHULIHUX IIeHa, KaKo
6u Jio111J1e 10 HOBLjA HEONXO/AHOT 3a UCIIJIATy Aeno3uTa (HaBeJeHo npema Dia-
mond, Dybvig, 1983: 401). HakoH ca3Hama 0 MOCJI0BHOj KpU3HU jeZiHe 6aHKe, HU
ocTaJie 6aHKe 4eCTO He ocTaHy nouTtehene ,jypuiia Ha geno3uTte”. tbuxou
JIEeTIOHEeHTH, yCJie/] HeIoBoJ/bHEe HHPOPMHUCAHOCTH U CTPaxXa o TyOUTKA yJIora,
Mory, Takohe, moByhu cBoje ysiore (HaBeZeHo npeMa Calomiris, 1990: 284). To
KOHAYHO MO>Ke IOBECTH U 10 MPONACTH 6aHaKa UHje je MOCJI0Babe GUJI0 3PaBO
(Demirgtic-Kunt, Kane, 2002: 175).

Ja 6u ce 3alITUTUJIM yJ03U JelNOHeHaTa NpobjeMaTUYHUX 6GaHaKa U
JeMOTHBUCAJIM JIeIOHEHTU CTAaGUJHUX GaHaka Jla MoBJiaye CBOje yJjore
ycJie], HeONpaB/JaHOT CTpaxa, YBeJEH je MeXaHHW3aM OCUTypamwa JleNno3uTa.
,Ocurypame fieno3nTa npeAcTaB/ba MHCTUTYLLUOHAJIHY apaH>XXMaH KOju py»Ka
OCHUTYpambe JIelIOHEHTUMA Y CJ1y4ajy nponajama 6anke” (Ji, Bian, Huang, 2018:
268). 3axBasbyjyhu oBoM apaHkMaHy, oMoryheHo je epukacHo ynpaB/bame
npo6JIeMOM ,,jypHllla Ha JIeN03UTe" U HOpMaJHO GYHKIMOHHCahe 6aHKAapCKOT
cucteMa (HaBeZeHo npema Diamond & Dybvig, 1983: 404). O 3Ha4ajy ocurypama
Jlell031Ta 3a O4yBake CTAaGUIHOCTH GAaHKAapCKOT CMCTeMa F'OBOPH U TO Ja je
NIOMEHYTH apaHXMaH YBPUITEH y CeT Haj00/bUX NPaKCcHU Koje MehyHapoaHu
MoHeTapHHU GOHJ Npenopyyyje 3eM/bamMa y pas3Bojy (Anginer, Demirguc-
Kunt, Zhu, 2014: 320). [Ipakca ocurypama Aenosura 3anodera je y XIX Beky
y CjenumwenuM AmepudykuM /[lpkaBama (Thies, Gerlowski, 1988: 678). [Ipema
nojauuMa MehyHapoiHe acoyujanuje ocurypanaya geno3suTta (International
Association of Deposit Insurers - [ADI), y 2019. roguHu ocurypase J1erno3uTa
je MoCTOojasI0 Y MHCTUTYIIMOHAJIN30BaHOM 00JIMKY y 145 3akoHOAaBCcTaBa .

[In/beBU KOje pa3iMyuTa 3aKOHO/ABCTBA KeJie nocTuhu nomMohy MmexaHu3Mma
ocurypamba JAelno3uTa yrjaBHOM ce THYY ,3alUTUTe MaJjJduX JlellOHeHaTa,

1 Ilpakca ocurypama geno3utay Penyoauiu Cp6uju ypeheHa je 3aKOHOM 0 OCUTYpamby
JenosuTa. Ocurypame eno3uTa je y HaAJIeXdKHOCTU AreHIiMje 3a OCUTypambe [iell031Ta, Koja
JleJlyje y CKJaay ca oapenbamMa 3aKoHa 0 ATEHIUjHU 32 OCUTYpakbe JeNo3UTa.
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pa3jamimkaBatba NpaBua M0 KojuMa QYHKIMOHUINY 3/paBe JeNo3WTHe
WHCTUTYLMje U IpeMa KojuMa he npormnaJsie MHCTUTYLMje OUTH 3aTBOPEHE
WJIM Ha JIpyTU HauMH BbUX0Ba CUTYyallyja pelieHa, U HoMohU y cTabuan3anuju
GUHAHCH]CKOT CHUCTeMa yCIOCTaB/bakbeM CTPYKTYpe Koja he mojcTunaTu
[06py 6aHkapcky npakcy“ (Garcia, 1999: 5). OcuM HaBeAeHUX IMJ/bEBA
4yHje je oCTBapemwe 0/ JaABHOT UHTepeca, MeXxaHU3aM OCUTypama Aeno3uTa
Cce HEpPeTKO pasBHja U MO/, YTHUIAjeM NPUBAaTHUX UHTepeca, IpeBacXxoHO
HHTepeca nojeJUHUX GUHAHCUjCKU MONHUX rpyna Koje KOPUCTe CBOj YTULA]
Ha JIOHOCHOLIE O/JIYKa, KaKo 6U MOJCTAaKJU JOHOIIEHE 0 BhUX KOPUCHUX
3aKOHCKUX pelllea (HaBeaeHo npeMa Demirgiic-Kunt, Kane, Laeven, 2008: 408).
MMn/ieMeHTalluja MeXxaHU3Ma OCUT'ypama Jiell031uTa YIJIaBHOM je MocJjejuia
npUTHUCKa MehyHapoAHUX U HAZHAMOHAJHUX QUHAHCHjCKUX UHCTUTYIHja U
yApYKemwa, PUHAHCHUjCKUX KpU3a, 3HayajHe 3aCTy/beHOCTH pU3UYHUX OaHaKa
y 6aHKapCKOM CUCTEMY, aJli U JEMOKPATUUYHOCTH 3eMJbe KOja OBaj MEXaHHU3aM
ycBaja (HaBegeHo npema Moua: 435).

[IpusinkoM aHa/M3e KOHKpPEeTHE paKce OCUT'ypama JAelno3UTa, HEONX0HO je
carjielaTu wbeHe geTepMuHaHTe (HaBegeHo npema Hoelscher, Taylor, Klueh,
2006): npuMemeHH MOJIeJl OCUTypakba, LIMPUHY OBJallhekha ocUrypaBaya
Jlell031Ta, YJaHCTBO Y CUCTEMY OCUT'ypama Jeno3nuTa, o6yxBaT nokpuha,
HauuH GMHAHCUDPakha U ay TOHOMHUjY U KOHTPOJIy pajia OCUTypaBaya Jjefo3uTa.
IIpso, Tpeba ofpeiUTH [la JIU je Y IUTay eKCIJUUUTHU UJIU UMILIMLUTHA
MoJZieJ1 OCUTypama Aeno3uTa (o6jammeHo npema Moua: 2). EkcnaimiuTHO
ocurypatbe J1erio3uTa rnoJpa3dyMeBa IoCTojalbe 3aKOHOM ypeheHor MexaHHW3Ma
3allTHUTe paBa JeloHeHaTa U 06aBe3a Ap:KaBe U 6aHKApPCKOT CUCTeMa IpeMa
JlelIOHEHTHMa y CJ1y4ajy Aa 6aHKe KOjuMa Cy /103U NIOBEPEHU HUCY Y CTakby Jia
UX UCIJIaTe. UMIIMLUTHO OCUTYypakbe el03UTa NaK He HY/IU JIeIOHEHTUMa ex
ante febuHUCaHe NporpaMe 3alITUTE Y CJAy4ajy NIPONacTH BbUXOBUX GaHaKa,
Beh ce 0 HAYHMHY OCTBapeka UXOBUX IPaBa, Kao U IpaBa 0CTaJUX KpeaUTOoPa,
pa3roBapa TeK HaKOH IpomnacTy 6aHaka KojuMa Cy NOBEepUJIM HOBAL,.

Jpyezo, Tpeba oApeJUTH WWMPUHY OBJallhemba HHCTUTYIM]je KOjoj je IOBEPEHO
ynpaBJ/batbe MeXaHU3MOM OCUTrypama Jenosurta. Oiamthewa JofesbeHa
NOMEHYTHUM UHCTUTYLIMjaMa MOry OUTH yCcKa, Yy BUAY ,yIpaBsbama QOHJ0M U
M3MHUpUBama 06aBe3a peMa JlelIOHeHTHMa U3 cpesicTaBa GoHAA", U LIHMPOKa,
KOja yKJby4yjy IpaBo Ha/j30pa HaJj MOCJ0BamkeM 6aHaKa, aJlu U yNpaB/bakba
npolecoM caHallyje, Npo/aje UK JUKBUAALMje NpobieMaTUYHUX 6aHaka (Gar-
cia, 1999: 22). lllupa oBsamheHa yrjiiaBHOM ce J1ajy Ap>KaBHUM HHCTUTY L HjaMa
ocurypama Jlefo3nTa, JJOK Cy oBJjauhewma NpUBaTHO BOhHeHUX cHUCTeMa
ocurypama /Ienos3uTa, hako 4yecto eprukacHUujux (HaBeseHo npeMa Calomiris,
1990: 285), 3HaTHO y»ka (Garcia, 1999: 22).
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Tpehe, kaJije y TUTaby YJIAHCTBO Y CUCTEMY OCHUT'YPatha Ael031Ta, HEOXOHO je
OJIpeJMTH /1a JIY je YJIaHCTBO 06aBE3HO UJIH J06POBOJ/bHO U Ha KOje UHCTUTY L Hje
ce Ta o6aBe3a ogHocH. [Ipakca je nmokasasa Jja je 60/be IPUMEHUTH MOJEJ
006aBe3HOT YJIaHCTBA 300T jayarma pUHaAHCHjCKe 6a3e ocurypasajyher ¢onza u
360T BEpOBATHOT M30CTajalhba HUCKOPU3UYHUX GaHAKa U3 IOMEHYTOT CUCTEMA
y cayd4ajy Kaja je ydemrhe gno6poBosbHO (Demirgiic-Kunt, Kane, 2002: 193).
06aBe30M ocHUTypaka JIeN03UTa, 3aBUCHO O/ IIMPHUHE 00yXBaTa, MOTY 6UTHU
obyxBaheHe 6aHke y foMaheM BJIaCHUIITBY, 6aHKe Y CTPAaHOM BJIACHULITBY U
HebaHKapcKe Aeno3uTHe HHCTUTYIUje (AeTa/bHUje Hoelscher, Taylor, Klueh,
2006: 11-13).

Yemepmo, nokpuhe eno3uTa OCUryparmbeM MoXe 6UTH OTPaHUYEHO HOBYAaHUM
M3HOCOM I10 IeTI03UTY UJIH 110 IeIOHEHTY, y3 MOTYNHOCT a 10je AUHU JIe[IOHEHTU
He 6yay o6yxBaheHM 3alITUTOM KOjy OCUTypakbe Jelo3UuTa Hy4U (HaBeJeHo
npema Demirgli¢c-Kunt, Kane, Laeven, 2008: 410). PeTke 3eMJbe 06e36ehyjy nyHy
NOKPUBEHOCT OCUTyPakbeM CBUX Jielo3uTa (HaBeseHo npema Demirgilic-Kunt,
Kane, 2002: 178). Bucuna nokpuha y Behunu ciydajeBa ce oapehyje MHOXKembeM
6pyTo ApyLITBEHOT IPOU3BO/A per capita opeheHuM oHAepoM, Koju ce kpehe
y pacnony 0-10 (HaBezaeHo nmpeMa Hoelscher, Taylor, Klueh, 2006: 14). [IpuTowm,
OCUTYpambEeM Cy NPEeBACXOJHO 3alITUNEHH MaJIH JEeNOHEHTH, TOKPUBEHOCT
Jlero31Ta BeJIUKUX JIellOHeHaTa je YIJIaBHOM OrpaHUYeHa, 0K Jelo3UTe
Jp>KaBe, BJaCHUMKa U MeHallepa 6aHaka, kKao U MehybaHKapcke Jeno3uTe
ocurypame Hajuemihe He mokpuBa (Moua: 16-19).

Ilemo, npuivKoM ojabupa HauuMHa GUHAHCHpalkha CUCTEMA OCUTYypakha
Jlell031Ta HEONXO/IHO je oApeauTH Aa U he duHaHCHpamwe GUTH ex ante, KOJ
Kojer ce yHanpeJ, popmupa GpoH/ 3a UCNJIATY yJIoTa JIeNOHEHTHMA MPONaIuX
6aHaKa, UJIH ex post, TAie ce HOBAll 3a Te CBPXE NPUKYI/ba TEK HAKOH MPONAcTH
6aHKe uJM 6aHaKa; Za M he nmpeMuja ocurypama Jienosura 6utu ofpeheHa
nayuaJJaHO UJIM Y CKJIaZy ca pUu3ndHoIIhy nojeAMHAYHUX OaHaKa; U Aa Jiv he ce
€BEeHTYyaJIHU HeJJOCTaTaK Cpe/icTaBay GOHAY 33 OCUTypakbe [IeN03UTa IOKPUTHU
3ay>KUBameM GOHZA WU JOJATHUM yIlJIaTaMa OCUTypaHUX 6aHaka (HaBeZieHo
npeMma Hoelscher, Taylor, Klueh, 2006: 19-23).

lllecmo, nponucruMa Koju peryauuly GyHKIHOHHCAKE CUCTEMA OCUTypamkha
JlerosuTa ofpebhyje ce v cTeneH ayTOHOMMUje Y paly OCUr'ypaBaya /1ell031Ta, Kao
Y MeXaHHU3MH Ha/[30pa Ha/J| lberoBUM pajioM. OcurypaBaydu Jeno3uTa Mopajy
6uTH 3alITUNEHU o IPUTHCAKa MTOJUTHYapa U 6aHKapa, aJlu HCTOBPEMEHO
jaBHOCTH OJIFOBOPHHU 3a CBOje AesioBamwe (Garcia, 1999: 23). To ce nocTuxe
JebuHUCameM yjore U HaJJIeXKHOCTU OCUT'ypaBaya, Kao U HUBOA 3alUTHUTeE
KOjU ce yYECHUI[UMA Y CUCTEMY OCUTyparba Iello31uTa py»Ka (HaBeJeHo mpeMa
Hoelscher, Taylor, Klueh, 2006: 24). O cBoM pay HHCTHUTYIIMja Koja ©UMa yJIOTy
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ocurypanava Jieno3uTa y ogpeheHom 6aHKapcKoOM CHCTeMy, MMa 06aBe3y Ja
KpO3 MOJHOIIEke U3BELITAja 0 PaAy epUoJUIHO 06aBelITaBa KOHTPOJIHE
opraHe, NpeBacX0iHO MapJIaMeHT, aJId U IIUPY jaBHOCT, YHja je yIIO3HATOCT ca
pPaZioM OBe HHCTUTYIIM]je ¥ 3Ha4YajeM CUCTeMa OCUTYPakba Iell03UTa U3Y3eTHO
6uTHa (HaBeaeHo npema Garcia, 1999: 23; Hoelscher, Taylor, Klueh, 2006: 24).

C npyre cTpaHe, He Tpe6a 3a60paBUTHU HU NOTEHLMjaJIHO BeOMa HeraTHUBHeE
nocJjeiMle Koje oCUrypamwe Jiello3uTa Moxxe u3a3BaTu. [IpykamweM 3alITHTe
0J TyOGUTKA yJIOTa, OCUTYPakbe AeN031UTa JeMOTHUBUIIIE IeIOHEHTE /la CIPOBO/Ie
aKTHMBaH Ha/J30p Ha/J N0CJ0BawkeM 6aHaKa, LITO M3a3UBa I10jaBy npobsema
MODaJIHOT Xa3ap/ay BUAY aHr'axKoBakba 6aHaKa y YHOCHUM, aJId UICTOBPEMEHO
Y BeOMa pU3UYHUM Nocs0BMMa (HaBeeHo npema Thies, Gerlowski, 1988: 677).
Ycnepn Tora, ocurypate Jieno3uTa npectaje 6UTH GakTop CTAGUIHOCTU U
NO0CTaje reHepaTop Kpu3a 6aHKapcKor cucTeMa (HaBejeHo npeMa Demirgiic-
Kunt, Detragiache, 2002: 1378). JenaH o/ HauKMHa 32 y6Jia)kaBamwe npobaeMa
MOpaJIHOT Xa3ap/a je ia ce UMyNHU JJeIOHEHTH CaMo JieJIMMHUYHO 3alITUTE UJIN
Jla UM ce 3alTUTA HU He IPYKa, ycJes yera he oHUM GUTH CHA’)KHO MOTHUBHUCAHHU
Jla Ha/I3Mpy U JUCUUIJIMHYjy 6aHKY y Kojoj wTefe (HaBeAeHo npema Garcia,
1999: 18; Demirgiic-Kunt, Kane, 2002: 192). [IpumMapHo pelliewe je, UMak,
ycrnocTaB/bake eUKACHOT IPABHOT CUCTEMA Y Ha/i30pa HaJ, 6aHKapCKUM
CEeKTOopoM, 6e3 KOjUX OCUTypae JIe03UTa ,He caMo /la He ToMaxe, Beh mocTaje
Y IpenpeKa CTabUJIHOCTHU U pa3Bojy ¢uHaHcujckor cucteMa“ (Cull, Senbet,
Sorge, 2005: 73).

M3a30Bu edrKacHe NpUMeHe OCUTYpama [eno3UTa M0CTajy joll CJA0KEHUjU
y CJy4ajy HaJJHalMOHAJHUX CHUCTEMA OCUTypaa AeNo3uTa. Y MPUJIOT TOME
CBeOYM YUK-eHHUIIA Ja je EBporcka yHHja 6uia nprMopaHa a HaKOH JiBa
HeJ/I0BOJbHO YCIELTHA NMOKYyIlaja ycKaahuBamwa Mpakce OCUrypama /Ieno3nTa
nyTteM /lUpeKTHBa O CUCTEMY 32 OCUTypakbe Jieno3uTa JoHeTux 1994. (Direc-
tive 94/19/EC) u 2009. rogune (Directive 2009/14/EC), konayno 2014. roguHe
ycBoju u Tpehy /lupektuBy (Directive 14/49/EU), ¢ qu/beM ycrocTaB/bakba
je IMHCTBEHOT, OIP>KUBOT K e PUKACHOT CHUCTEMA OCUTYpatba Iell03uTa Ha HUBOY
Yuuje (geTasbHuje Tosic, 2019).

3. lllepujaTCcKu NPUCTYN OCUTYPaBy AEN03UTa

lllepujaTcka UCIPABHOCT UCJAMCKOT OCUTypakha JAeno3uTa NpeBacxoHO ce
IpolLehyje Ha OCHOBY TOTa /ia JIM 0Baj apaH»MaH JONPUHOCH ONIITEM A06py
U Jia Jiy je yckaabheH ca jaBHUM uHTepecoM (Al-Ja’Fari, Walker, 2011: 21). C
063UpOM Ha TO /1 je y MU Talby apaH>XMaH KOjU IITUTH JIeNIOHEHTe UCJaMCKUX
6aHaka o/ TYOMTKa yJiora y cJy4ajy KaJia lbuX0oBe 6aHKe HUCY Y CTakby Jla Te
yaore ucniate (Islamic Deposit Insurance Group, 2010: 2), yuMe JOIPUHOCH
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jayamy mnoBepema JlellOHEeHaTa, Kao U CTAaGUJ/IHOCTU U KOHKYPEHTHOCTH
HCJIaMCKHUX JIeTI03UTa U UCJIaMCKUX 6aHaKa (HaBezieHo mpema Wilson, 2016: 5),
MO3Ke ce 3aKJbYYUTH Jla UCJIaMCKO OCUTypatbe 1eNl03UTa UCITyhaBa IOMEHY Te
KpUTepHUjyMe lieprjaTcKe MPUXBAT/bUBOCTH (HaBeseHo mpeMa Islamic Deposit
Insurance Group, 2010: 5).

CXOHO YUHEHULU J1a 00aBJ/bajy UCTY EKOHOMCKY U JIpYIITBeHY QYHKIU]Y,
yJIoTe UCIaMCKOT U KOHBEHIIMOHAJIHOT OCUTYPakba JIelI03UTa Ce CYLITUHCKH He
passukyjy (HaBeaeHo mpeMa Abubakar et al., 2016: 94). Unak, KOHBEHIIHOHAJIHO
ocurypate Jiefo3uTa caJp>u ogpeheHe mepujaTcky 3abparmbeHe eieMeHTe 360T
KOjUX Ce He MOKe y U3BOPHOM 00JIMKY IPUMEHUTH y UCIAMCKOM 6aHKApPCTRY.
[IpBU TakaB eJIEMEHT je KaMaTa, y LIepyujaTCKOM MpaBy Mo3HaTa Kao riba.
[IpeMa MUILIJbewY LIEPHUjATCKUX CTPYUHaKa, KaMaTa ce jaBsba 300T npakce
Jla ce KoJ, ,0CUTypama JeNo3UTa pa3Memyje HOBall 3a HOBALl Y Pa3JIHIUTHUM
nsHocuMa’ u y pasnnduto Bpeme” (Islamic Deposit Insurance Group, 2010:
8). Kamara ce jaB/ba U KOJj UHBeCTUpaHa PACIOJIOKHUBOT BUIIKA CpeJCcTaBa
0l CTpaHe OcUrypaBaya JIello3UTa, Koje ce yIrJIaBHOM peaJiu3yje KYIOBHHOM
KaMaTOHOCHUX PUHAHCHUjCKUX UHCTPyMeHaTa (HaBejeHo npema Islamic De-
posit Insurance Group, 2010: 8; Jaffer et. al.,, 2010: 7; Hussain, Pasha, 2011: 26).

Jpyru mepujaTcky 3a6pameH eJIleMeHT KOjH je caZip>KaH y KOHBEHL[MOHATHOM
OCHUTypamy JIell03UTa je garar, Koju ce oryie/iay ToMe Aia 6aHke miahajy npeMujy
Kao HaKHa/ly 3a yCJYTy UCIJIATe yJIora IeIOHEHTUMA Y C/1y4ajy MponacTy 6aHKe,
IIpY YeMY je HeM3BeCHO Jla ik he MoMeHyTa ycjyra ukajja 6uTH npy»KeHa (ymop.
El-Qalqili, 2017: 33). Tpehu esieMeHT je maysir, Koju ce OJHOCH Ha IITNEeKYIaL U]y
WJIH KOLIKakb€e, U YHje MPUCYCTBO KO/, KOHBEHI[MOHAJIHOT OCUTyparha Ielo3UuTa
ce orjiefia y ToOMe Jia Ce YIJIaTOM peJIaTUBHO MaJior U3HOCA MIpeMUje CTHYe
MoryhHoOCT HamnJaTe fjajneko Beher n3Hocay BUAy ucniaheHux yjaoray cay4ajy
nponacTv 6aHKe YUju Cy Aeno3uTH ocurypanu (ymop. Jaffer et. al., 2010: 7).
Wnak, mehy npakTuyapuMa UCJIaMCKOT OCUTypama JIel03UTa MpeoBJajaBa
MHUIIJbeHE [ja je 0Baj CTaB HEOPKUB, jep peasru3alyjoM OCUTYPaHOT CJyyYaja,
OlHOCHO mpomnairhy ocurypaHe 6aHKe, HUje/JHA CTPaHa ¥ OBOM apaHXXMaHY
He 0CTBapyje KOPUCT Koja 6U ce MOIJIa Y3eTH Kao OCHOBA NOCTOjaba maysira
(HaBegmeHo npema Islamic Deposit Insurance Group, 2010: 9).

AHaJ/1M3a MCJaMCKOT OCUTypatba leno3uTa Tpeba ia ce 3aCHMBA Ha carJie/jaBammby
IEeroBUX JIETEPMUHAHTU: YIpaB/bakha, QUHAHCUPAA, TPETMAaHA 0je JUHUX
BpPCTa Jlel03MTa U MHBECTUpaka pPacoJIOKKUBOI BULIKA PUHAHCHjCKUX
cpeacTaBa. McsaMCcKUM ocUrypameM J1eno3uTa MoXKe OUTH YIPaBJ/baHO Off

2 Twuue ce npakce ja ce peJlaTUBHO MaJlu U3HOC NIpeMUje NOTeHLMjaJHO pa3Memwyje 3a
BeJINKH U3HOC KOjU OCUTypaBady Jiello3uTa Tpeba Ja UCIJIATH aKo ce JlecH poracT 6aHke
YUjU Cy 1eNIO3UTH OCUTYPaAHHU.
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CTpaHe Ap)KaBe, 0J] CTPaHe YYECHUKA Y IIPOLECY OCUTypama JIell03UTa Ha
OCHOBY IIePHjaTCKOT yroBOpa U KOMOMHOBAHUM y4elrheM MIOMeHY THUX aKTepa
(U6ug: 12).

duHaHCHpae UCAAaMCKOT OCUTypama Jelo3uTa Tpeba Ja ce CIPpoOBOAU Y
CKJIaJly Cca LIepUjaTCKUM MPUHIUIINMA, Y CMUCJIY HaYWHA Ha KOjU Ce HOBAIJ
NpUKYIJ/ba U yrOBOpA KOjU TO NPUKYyI/bake NpaTe (HaBeAeHo npema Lahsa-
sna, 2016: 16). [[peMa HauKMHYy PUHAHCUPatba, IOCTOje JBa MoJeJsia UCIAMCKOT
ocurypama jienosuta: takaful v kafalah bi al ujr (W6oun). Kopn takaful monena,
ocurypame fienosura ce GuHaHcupa 1o NpUHLMNKUMa tabarru’, Koju ce 0HOCH
Ha 06aBe3y ocurypaHuka - 6aHaka, /ia ynjaahyjy fonpuHoce y GOH/J OCUTypaba,
U ta’‘awun, Koju ce TU4e ob6aBe3e OCUrypaHUX OaHaKa Jja CoOJMAapHO CHOCE
ryb6uTKe KOjU MOTY HacTaTH y CJAy4ajy NponacTH Heke oA kbux (Uouz: 17).
CxonHO HaBeJleHMM NPUHLMIIKMMA, KoA takaful Mojesia He TOCTOjU KJAaCUYHU
ocurypasay, Beh takaful onepaTop 4uja je yjora fia caBecHo ynpasba takaful
doHA0M 3a HaKHAZy Y BUAY NIPOBU3Hje, KoJ wakalah Mmojena, Uiy yaena y
Jlo6UTH o UHBecTUIMja GoHJa, Koa mudarabah mozena (aetabsHuje Wahab,
Lewis, Hassan, 2007; Akhter, 2010; Jaffer et. al., 2010; Sadeghi, 2010; Kettell,
2011; Htay, Zaharin, 2012; Cheikh, 2013; Kassim, Odierno, Patel, 2013; HadzZi¢,
2014; Tahira, Arshad, 2014; Lekpek, Ibrovi¢, 2021). Crora, BiacHunu takaful
doHAa 1 HocHoL M TpaBa Ha BUIIAK HAKOH Nokpuha ry6uTaka, Kao v npaBa Ha
€BEeHTYyaJIHO yuelihe y IMKBUAALMOHO] Macu GpoH/1a Cy caMU OCUTypPaHHULH, ¥
OBOM cJ1y4ajy 6aHKe (HaBegeHo npema Hamisu, Hassan, 2017: 20).

Kop kafalah bi al ujr Mmosies1a TOCTOjU KJIACUYHU OCUTypaBay JeN031UTa KOjU
Hanulahyje npeMHujy oJf ocCUrypaHUX 6aHaka, a 3ay3BpaT rapaHTyje UCIJaTy
Jlell03UTa OCUTYPaHUX OaHaKa y c/Ay4ajy ’bUX0Be MPONacTH, u3 GoHAa YHjU
je cam ByiacHUK (HaBegeHo npemMa Lahsasna, 2016: 18). [lo nutamwy npasa
ocdrypaBaua Jieno3uTa Ja Hamjahyje nmpemuje ocurypama IMOCTOje JBa
MUIL/beHa LIEePUjaTCKUX CTpyUYtbaKa (HaBeseHo npeMa [slamic Deposit Insu-
rance Group, 2010: 13; Abubakar etal., 2016: 95; Hamisu, Hassan, 2017: 21; Noor,
Haron, 2018: 139-144). [lpema npBoM MUILJ/bERY, KOje je BeNMHCKU 3aCTYIJbEHO,
nJIaTU/IaL IpeMUje 3ay3BpaT He J06U1ja KOHKPETHY YCAYTY WU Tpou3BoJ, Beh
caMo obehame o nokpuhy ry6urtaka. CTora, ocurypame, 0JHOCHO rapaHIuja
KOja ce y OKBUPY Hera npy:«a, He Moke 6UTH KOMeplLHjaJHa TpaHCaKIUja
KaKBOM je HalJlaTa NpeMuje YuHU. [apaHLi1ja ce MoxKe NpyKUTU 6e3 HaKHaje,
Kao JieJio fo6pe BoJbe, UM Y3 HAKHAAY 3a NOKpuhe CTBapHUX TPOLIKOBA
npy>Kaka rapaHuuje. 3aCTyIHULM APYTOr MUL/beA NAaK CMATPajy [ia NOCTOojU
[IepUjaTCKO yTeMeJbetbe IpaBa ocUrypanaua Jja 6yie HarpaheH 3a ycayry Kojy

3 Y JopmaHy ocTaTak JUKBUAALMOHe Mace takaful doHAa, HAKOH U3MHUPEHA 00aBe3a, He
npunajia ocurypaHuM 6aHkama, Beh HannonasHoM GoHAY 3a zekat (BepCKHU Mopes, MPUM.
ayT.) (HaBegeHo npema Hamisu, Hassan, 2017: 20).
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HY/IY ¥ CBOj€ MUILIL/beH-€ 3aCHNUBAjy HA aHAJIOTHUjU Ca LIEPHjATCKH J03BOJbEHUM
MpPaBOM Ha HAKHAJY 3a UYHHbEHE N0jeJUHUX LO06PHUX JleJIa.

Tpeha 6uTHa JeTepMUHAHTa UCJAAMCKOT OCUTYpama JeNno3nuTa je TpeTMaH
pPa3JMYUTUX BPCTa UCJAAMCKUX Aeno3uTa. McimaMcku 6aHKapCKU Jeno3UTH
ce ieJie Ha TpaHcakuuoHe (wadiah) v uaBectuyuoHe (Al-Ja’Fari, Walker, 2011:
21). Koz TpaHcaKIMOHUX Ie[I031Ta, UCIaMCKa OaHKa nmpey3uMa obaBesy JAa
10 HAJIOTY JIeNIOHEHTa y CBAKOM TPEHYTKY UCIIJIaTH Ha OBaj HAYMH Jle[IOHOBaH
HoBall, 6e3 06aBe3e ucIljaTe MpUHOoca (HaBeAeHo MpeMa Hamisu, Hassan, 2017:
22). Y oBoM cay4ajy je usmebhy ucsaMcke 6aHKe U [lelIOHeHTa yCIOCTaBJ/beH
Ay KHUYKO-NIOBEPUIAUKU OZJHOC, Y IIEPUjaTCKOj TEPMUHOJIOTUjHU TIO3HAT Kao yad
dhamanah, 1pu 4eMy je oCUT'yparbe 10 0BOM OCHOBY NPUKYII/b€HUX [IeNI03UTa
HIepUjaTCKU J103BoJbeHO (HaBeAeHo npeMa Fendi, 2020: 133-134, 136-137).

BracHUIM WHBECTULHOHUX [JeNo3uTa IaK ce MOTy cMaTpaTd ,KBas3u-
aKIMoHapuMa“, jep, € jeJlHe CTpaHe, NOMYT aKL[MOHApa UMajy MPaBo Ha yJeo
y LOOUTHU HcIaMcKe GaHKe, 6e3 rapaHTOBAaHOT IPHUHOCA, aJy, C ApyTe CTPaHe,
HeMajy MpaBo ynpaB/bakba UCJIAMCKOM OAaHKOM (HaBezeHO mpeMa Aysan et.
al,, 2015: 2, 3; Hamza, 2016: 32). [IpaBo UHBECTUIIMOHHUX JelIOHEHATa Ha
yAeo y 1o6HUTH U 00aBe3a MoJHOLIeHha TYOUTKA Y CKJIAAY Cy ca LIePUjaTCKUM
npuHuunuma al kharaj bel dhaman v al ghunm bel ghurm (HaBeaeHo peMa
Fendi, 2020: 134). CxoHO 1IepUjaTCKUM NPUHLMUIIMMA, yJ1arad Koju ocTBapyje
IpaBO Ha MPUHOC MOpa MOJHETU U PU3UK HeyCIexa, 1a CTora Huje mepujaTcKu
NPUXBAaT/bUBO Ja HCJaMCKa 6aHKA OCUTypa HHBECTHUIMOHE J[EeNO3UTe
(HaBegeHo npeMa Hamisu, Hassan, 2017: 22; Fendi, 2020: 139). Ocurypame
MHBECTHUILMOHUX JIeTNI03UTa je Moryhe caMo 0 TPOLIKY CaMUX MHBECTHUIMOHUX
JlenioHeHaTa (HaBeZeHo mpemMa Abubakar et al., 2016: 94). [TocToju u cTaB j1a ce
WHBECTULMOHU JIeNI03MTH HE MOT'Y TOCMAaTpaTH Kao LieJinHa, Beh Tpeba noce6HO
TpPeTHUpPATH OTPAaHHUYEHEe U HeorpaHUYeHe HHBeCTUIIMOHe Jeno3uTte. [Ipema
OBOM CTaBY, HeOTpaHUYEHU UHBECTUIIMOHU JIeNT03UTHU TPeba Ja ce TPEeTUPajy
Kao KJIACUYHMU JIeN03UTH U, CXOJHO TOMe, OHH MOT'Yy GUTH OCUTYPaAHHU, JOK
OrpaHUYeHe [Jleno3UuTe Tpeba TPeTUPATH Kao UHBECTHUIIM]je U He MOKPUBATHU
X ocurypameMm (HaBegaeHo npema Wilson, 2016: 3).

C npyre cTpaHe, NojeJUHH NMpaKTHU4YapU UCJAAMCKOI OCUTypama Jeno3uTa
OKyINJbeHU y I'pynu 3a ucaamcko ocueyparse denozuma (eHr. Islamic Deposit Insu-
rance Group) cMaTpajy /ia je OCUTyparhe UHBECTHUIIMOHHUX JIeNI03UTA IIePHUjaTCKU
OIpaB/JaHoO. Y NpHUJIOr TaKBOM CTaBy, OHM HaBOJe Jla NOCTOjU pasJMKa
n3Mebhy rapaHToOBamwa NPUHOCA BJIACHUIMMA UHBECTUIMOHUX JIETIO3UTA O

4 OrpaHWYeHU UHBECTHULMOHHU JEM03UTH Ce yJIaXy Y YHAIpeJl MO3HAT POjeKaT Mo u36opy
CaMHuX AeloHeHaTa, ITOo HI/Ije cnyqaj Ca HEOrpaHU4Y€eHWM MHBECTUIIMOHUM JIeNIO3UTHUMA
(meTasbHUje Van Greuning, Igbal, 2008: 193-196).
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CTpaHe UcJaMcKe GaHKe Y HOpMaJIHUM YCJIOBUMA, IITO je HEMPUXBAT/bUBO, U
rapaHTOBama UCIJIATE JEeM03UTa OJ CTPaHe OCUT'ypaBaya Jelo3uTa y Caydajy
MpOMacTH UcJaMcKe 6aHKe, U YKa3yjy Ha 3Hayaj 3alITUTE UHBECTUIIUOHUX
JlelloHeHaTa 3a CTabUJIHOCT UCJAaMCKOT PHUHAHCHjCKOT cucTeMa (HaBeJleHO
npema Wilson, 2016: 2; Hamisu, Hassan, 2017: 22).

Wnak, eBeHTya/JHU U30CTaHAK eKCIJIMUTHOT OCUTypakha UHBECTUIIMOHUX
Jlell031Ta je BUIle Hero KOMIEH30BaH UMILIMLUTHUM OCUTYpameM Koje
BJIaCHHUIIMMa UHBECTULMOHUX Jle[I03UTa HCJIaMcKe OaHKe HepeTKO NMpyxKajy.
BracHULM MHBECTULMOHUX Jle[I03UTa Cy CBECHU 3Hauyaja lbUXOBHUX yJora 3a
drHaHCcHUpamwe HcIaMcKe OaHKe, 1a CBOje He3aJJ0BOJ/bCTBO IPUHOCOM KOjU UM
rcaaMcKe 6aHKe HyJie JIJaKo MOT'y MaHHU(eCTOBaTH KpO3 NOBJauYene CBOjUX
yJI0Ta, IITO UM Jiaje CYIITUHCKY Moh Jay TH4y Ha O/i1yKe 6aHKe (HaBe/leHO TpeMa
Aysan et. al., 2017: 260). [la 6u cripedusie oOAJUB UHBECTULMOHUX J€NI03UTA,
ucjaMcke 6aHke yecTo opMUpajy NocebHe pe3epBe 3a U3paBHaBake IPUHOCA
Ha MHBECTHULMOHE JIeNI03UTE, Koje Cce JleJIOM [IONyHhaBajy yMawbemeM UCIIaTa
akiuoHapuMa (Hamza, 2016: 34). OBa nmpakca je npo6jeMaTHYHA U3 HajMaHbe
JiBa pasJiora (HaBezeHo npeMa M6un): npso, ynuTHa je mweHa lllepujaTcka
NPUXBAT/BUBOCT jep Cce CyLITUHCKU OpHILe pa3JiMKa U3Mel)y KOHBEHIIMOHAJIHOT
Y IIepUjaTCKOT NPUCTYIA OCUTYpamy AEeN03UTa, U dpy2o, CTBapa ce 0CHOBA 3a
KOHQJIMKT U3Mely aKIlMOHapa HcJlaMCKe 6aHKe U MHBECTHUILMOHUX Jle[IOHeHaTa.

Ha kpajy, npu/IMKOM UHBECTUPakha cpeJicTaBa GOH/Ia UCIAaMCKOT OCUTypakba
JleTI03UTa HEOMXOAHO je CJAeIUTHU lllepUjaTCKe MPUHIIUIE, Y CMUCJY eJTUMU-
HHUCama KaMaTe, IpeTepaHe HEM3BECHOCTU W IINEKyJaluje U3 mpoleca
WHBECTHUPAaa, U yJlarakba UCK/bYUUBO Y IIEPUjaTCKU IPUXBAT/bUBe QUHAHCHjCKe
HHCTpyMeHTe (HaBegeHo npema Lahsasna, 2016: 21).

4. 3ak/by4ak

Ocurypatbe /IeN03UTa je Mperno3HaTo oJi CTpaHe MehyHapogHUX MyJITHIIA-
TepaJIHUX GUHAHCHjCKUX MHCTHUTYIHMja U HAalMOHAJHUX peryjaTtopa Kao
HEONXO0/|aH eJIeMeHT 6aHKapCKOT cucTeMa. TOKOM MOC/AeIHUX HEKOJIUKO
roZiiHa, 0Baj MeXaHW3aM Ce MOKa3ao Kao 6uTaH ¢paKTop cTabuausanuje
GaHKapCKOT M0CJI0Bakba, jep NMpyKa HEONXOAHY CUTYPHOCT JIelIOHEHTUMA U jaya
noBepeme y 6aHKapCKU CUCTeM, 300T Yera Cy TaHUYHA U MAaCOBHA MOBJIavyerha
Jlero3uTa 3a BehrHy 3eMaJ/ba BeOMa peTKa IojaBa.

KoHBeHIIMOHA/IHO OCUTYypakbe el03UTa UMa TPAAUIU]Y AYTY CKOPO 1Ba BEKA,
TOKOM KOjHUX Ce 0Baj MOJieJ1 OCUTypaka JIel03uTa NpoPUINCcao U U3/ BOjUIIe
Cy ce KJby4He JleTEPMHUHAHTE Ha OCHOBY KOjUX Ce MpaKca KOHBEHI[MOHAJIHOT
ocUrypama /[Ielo3UTa y pPas3jMYUTUM OaHKAapCKHUM CHUCTEMUMA MOXKe
nocMmatpartu. [losazehu o BUX, MOXe ce caryie/laTH /ia JU je OCUrypambe
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Jlero3uTay oipeheHoj 3eMJ/bU eKCNAUYUMHO, y CMUCIY UHCTUTYLIMOHAIU3aLUje
OBOT Me€XaHHU3Ma, WU UMNAUYUMHO; Ja JIU CUCTEMOM OCUTypama Jeno3uTa
ynpas/ea 0pxcasa uau npueamHu cekmop; Aa JIu ocUrypaBay Jeno3uTa camo
yhpas/ea poHdOM ocuzyparba deno3uma WA uMa wupd u3epuwHa os1auhersa;
Jla Jiu je ydeuihe y cUCTeMy OCUTypama Jlello3uTa cmeap u3bopa 6aHaka u
0,abpaHuUX AeNO3UTHUX MHCTUTYIIM]jA UJIH je Y TUTamwy 06a8e3a; KOju je HU8o
nokpuseHocmu deno3uma W no Kojem kpumepujymy ce maj Hugo odpehyje; na
Jnu ce GOHJ ocUTrypama Jeno3uTta G¢opMupa ex ante, OZHOCHO Mpe MPOMACTH
6aHKe MM OaHaKa, UJIM ex post, HAKOH ILTO Ce MPOIacT JleCH; U KOjU je HU8o
aymoHoMuje u 06ase3a UHCTUTYLHje KOja UMa yJIOTy OCMrypaBaya Jlello3uTa.
[Ipakca je, unak, mokasaJia ia OCUTypambe Jleo3uTa HUje panacea 3a npobjeme
6aHKapcKor cekTopa. HanpoTus, MoXKe GUTHU U 3Ha4yajaH reHepaTop KpH3a,
YKOJIMKO peryJlaTOpHU OpraHU He HAaIOMeCTe ja3 y Ha/[30py HaJ, MOCJ0BakeM
6aHaka KOju HacTaje ycje[ J,eMOTUBUCAHOCTH BJIAaCHUKA OCUTYPaHUX ell03UTa
Jla Ha/|3Upy Noc/0Bambe 6aHaKa Ko/ KOjUX Cy JlellOHOBaJIM HOBall.

KoHnenuuja ocurypata Jierno3nTa je caMa 1o ce6u LeprujaTCKU IpruXBaT/bUBa
jep JOMPUHOCH onuITeM A06pPy. ak, KOHBEHI[MOHAIHO OCHUTypatbe JIeN03UTa
CaJip>Ku LIepUjaTCcKU 3abpareHe eJleMeHTe Kao LITO Cy KaMaTa, garar, a 1o
HeKHMa U maysir,nace crora6esogpeheHnx MoguPUKaLHja HEe MOXKe IPUMEHUTH
y MCJIAaMCKOM GaHKapCTBY. McsiaMcKo ocurypasbe J1eno3nTa, KOjuM ce ynpassba
y CKJaJy ca LlepujaTCKUM NPUHLUIIMMA, IpeMa HaulnHy pUHAHCHpamwba ce
jaBJba y iBa 06JiMKa: takaful, kon Kojer ce uHaHCUpak€ 3aCHMBA HAa HAMJIATH
JlonipuHoca, U kafalah bi al ujr, kon, Kojer cy npeMuje ocHoBa GUHAHCUPaHha,
360r yera ce JIOBOAW y NHUTake lllepUjaTCKa HCIPABHOCT OBOI MojeJia.
Hcnamcke 6aHke ce uHaHCHUPajy HA 6a3U [iBE BPCTe eN03UTA: MPAHCAKYUOHUX
deno3uma, yuje je ocUrypame LIepujaTCKU J03BOJbEHO, U UHBECMUYUOHUX
denosuma, 3a kKoje BehWHa L1epujaTCKUX CTPy4YbaKa cMaTpa /ja He MOTy OUTHU
MOKPUBEHU OCUTYpambeM. Mak, 3Hayaj MHBECTULMOHUX IeNI03UTA Kao U3Bopa
duHaHCcUpaka NOACTHUYE UCTIAMCKe OaHKe 1a BbUXOBUM BJIACHUILIMMA NPYKajy
MMILJIMIUTHO OCUTYpakbe, MPUTOM KopucTehy npobeMaTUYHe METO/ie YHja je
HiepujaTCcKa Ba/baHOCT YIIUTHA.

HMcmaMcko ocurypame /1elo3uTa je pesJlaTUBHO HOBa PpUHAHCHjCKA MpaKca.
Crora, npoy4aBake Npakce KOHBEHI[MOHAJHOT OCUTypakba JeNo3uTa, U ycrexa
Y IIpoMaliiaja Koju Cy OCTBapeHH y Mpolecy Kopuinhewa 0BOr MexaHHU3Ma, MOXKe
OUTH BeoMa KOPUCHO 32 UMIIJIEMEHTATOpe UCJAAMCKOT OCUT'ypamba JeN03UTa,
aJIu ¥ peryJaTopHa TeJa U LIepUjaTCKe CTPYyUhaKe NPUINKOM H3HAJIAXKeHha
ONTHUMAJIHUX peliletha 3a epUKACHY IPUMEHY MeXaHU3Ma UCIaMCKOT OCUTYpamba
JerosuTa y npakcu. byayha ncrpakuBama UCIaMCKOT OCUTyparba Jeno3uTa
Tpeba Za ce ycMepe Ha aHAJIU3y IpHMeHe 0BOT GUHAHCHUjCKOT apaHXMaHa y
npakcy, fia 64 ce caryieiaJy MOCTUTHYTH Pe3YJTATH U YOUHUJIa eBEHTya Ha
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O/ICTyNama O/ LIepPUjaTCKUX NpuHIUMNa. [lo3HaBamwe LIepUjaTCKOT NPUCTyNa
OCUTypamy ZeM03UTa MOXe OUTH BeEOMa KOPHUCHO M KpeaTopuMa 3aKOHCKUX
pelema y 3eMJ/baMa Koje JKeJie 1a IPUBYKY HUcIaMCKe GaHKe y CBOj pUHAHCHjCKU
CHUCTEM.
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DEPOSIT INSURANCE : CONVENTIONAL AND SHARIAH APPROACH

Summary

Deposit insurance has become an integral element of the modern banking system,
which contributes to the safety of depositors and the business stability of banks. This
paper analyzes the conventional and Shariah approach to deposit insurance. The
paper aims to consider the features of the conventional and Shariah approach to
deposit insurance, including their similarities and differences. Based on the analysis
of the mentioned approaches and considering their functions in the banking system,
it can be concluded that the Islamic deposit insurance model, created in accordance
with Shariah principles, and the conventional deposit insurance model do not differ
significantly. The difference is primarily reflected in the fact that the conventional
insurance model contains certain Shariah-prohibited elements, which come to the
forein financing the deposit insurance system and investing available surplus funds.
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1. Uvod

PoloZaj djelatnika u sluzbi gradske op¢ine u razdoblju od 1918. do 1934. bio je re-
guliran, osim gradskim Statutom iz 1916., i u skladu s njime raznim propisinicima
(statutima) o uredenju njihova poloZaja, odnosno statusa i pla¢a. Problematiku
sluzbenickog sustava u gradskoj op¢ini promatrat ¢emo u odnosu na tri skupine
pitanja: klasifikaciju sluzbenika, platni sustav i sustav napredovanja. Prema Pu-
si¢u, klasifikacijski sustav je skup kategorija u koje se razvrstavaju (klasificiraju)
sluzbenici (Pusi¢, 2022: 214). Klasifikacijski sustav je dio sluzbenic¢kog sustava
koji ukljucuje, osim njega, i sustav placa (platni sustav) i sustav napredovanja.
»Klasifikacijski sustav treba sadrzavati nazive i definicije pojedinih klasa (ka-
tegorija); sustav klasa koji povezuje klase u neproturje¢nu i potpunu cjelinu te
pravila zarazvrstavanje“ (Ratkovi¢, 2010: 15). Pusi¢ dijeli klasifikacijske sustave
u dvije kategorije na temelju nac¢ina odredivanja klasa: klasifikaciju radnih mje-
staiklasifikaciju sluZbenika. U sustavu klasifikacije sluZbenika klasa obuhvaca
sve sluzbenike s istim specificnim osobnim svojstvima (najcesce stru¢nom spre-
mom i vremenom provedenim u upravi — radni staz), dok u sustavu klasifikacije
radnih mjesta klasa obuhvaca sva radna mjesta s jednakim ili sli¢cnim radnim
obvezama i drugim karakteristikama (Pusi¢, 2002: 215).

Nadalje, prema Pusi¢u, napredovanje je redovito kretanje sluzbenika u sluzbi,
odnosno postupno prelazenje na sve odgovornija radna mjesta na ljestvici radnih
mjesta i postizanje sve povoljnijeg stanja u osobnom razvrstavanju i pripada-
jucoj visini place. Sustav napredovanja Pusi¢ svrstava u dvije Siroke kategorije:
otvoreni sustav (sluzbenik napreduje prvenstveno na temelju ocjene svojih
sposobnosti za odgovornije mjesto) i automatski sustav (sluzbenik napreduje
na temelju odredenih objektivnih kriterija) (Pusi¢, 2002: 187, 223-225).

Sto se ti¢e platnog sustava, pla¢a u $irem smislu, prinadleZnosti ili beriva, moZe
biti jedinstvena ili sastavljena, ovisno o tome sastojili se od jednog iznosa odre-
denog po odredenom kriterijuili viSe nov¢anih iznosa, kao i drugih materijalnih
primanja odredenih po razli¢itim kriterijima (Pusi¢, 2002: 219).

2. Politicko-upravne prilike u Osijeku od 1918. do 1934.

Velika promjena dogodila se raspadom Austro-Ugarske Monarhije i ulaskom ne-
kadasnje kraljevine Hrvatske, Slavonije i Dalmacije u Kraljevinu SHS/Jugoslaviju.
Kraj Prvog svjetskog rata i 1918. docekao je Osijek kao grad-Zupanija u sklopu
Drzave Slovenaca, Hrvata i Srba nastale 29. listopada 1918. (Sisi¢, 1920: 282).
Stvaranjem Kraljevine Srba, Hrvata i Slovenaca, 1. prosinca iste godine, Osijek
postupno pocinje gubiti znacenje koje je imao u Monarhiji i hrvatsko-ugarskoj
drZavnoj zajednici. Na izmijenjeni pravni i politicki poloZaj Osijeka u Kraljevini
Srba, Hrvata i Slovenaca djelovali su zakoni doneseni ve¢ 1922., i to: Zakon o
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izboru gradskih zastupstava, a posebice Zakon o op¢oj upravi, Zakon o oblasnoj
i sreskoj samoupravii Uredba o podjeli zemlje na oblasti, kao ilikvidacija Pokra-
jinske uprave za Hrvatsku i Slavoniju u¢injena tijekom 1924. i 1925. Zakonom
o oblasnoj i sreskoj samoupravi od 24. travnja 1922. uvedena je, za podrucje
cijele drzave, jedinstvena administrativna podjela na op¢ine, srezove i oblasti
koja je zazivjela tek dijelom 1925., a oblasna je samouprava pocela funkcionirati
pocetkom 1927. (Pordevi¢, 2002: 248).

Prema Cl. 1. st. 5. Uredbe o podjeli zemlje na oblasti, osjecka oblast obuhvacala
je sljedece Zupanije: viroviticku s gradom Osijekom, poZesku i bjelovarsko-kri-
7evacku, osim kotara Cazma i KriZevci, te grada KriZevci. Osje¢ka oblast prosti-
rala se na podruéju povrsine od 13 386 km? pa je po prostornoj veli¢ini dolazila
odmah iza primorsko-krajiske oblasti koja je imala sjediSte u Karlovcu. Sa svojih
721 486 stanovnika u vrijeme donosenja Uredbe o podjeli zemlje na oblasti bila
je po broju stanovnistva druga u Kraljevini SHS, odnosno odmah iza zagrebac-
ke oblasti, Cije je sjediSte bilo u Zagrebu (Manakin: 1927.-1928.: 435-442) .
Velika vecina stanovniStva bavila se poljoprivredom zbog geografskog poloZaja
osjecke oblasti koja je granicila s nasim najve¢im rijekama: sa sjevera Dravom,
s istoka Dunavom i s juga Savom. Osijek je bio jedini ve¢i industrijski centar, s
ve¢ razvijenom radni¢kom klasom, $to najbolje potvrduju gradski izbori 1920.
na kojima su radnici - komunisti dobili ve¢inu glasova i drzali u rukama, kratko
vrijeme, gradsku upravu.?

1 Zanimljiv je i pregled sastava stanovnisStva osjecke oblasti po spolu, vjeri, materinjem
jeziku i pismenosti prema kojem je osjecka oblast ve¢ tijekom 1928. godine premasila broj od
800 000 stanovnika, koliko je maksimalno u jednoj oblasti odredivao Ustaviz 1921. godine
i Uredba o podjeli zemlje na oblasti, v. u: IzvjeS¢e o radu Oblasnog odbora osjecke oblasne
samouprave od 5. studenoga 1927. godine do 1. studenoga 1928., Osijek, 1928, str. 76.

2 Zaizbore za gradsko zastupstvo 11. ozujka 1920. godine istaknuto je sedam lista - pet
stranackih i dvije staleske. Liste su istakli Hrvatska zajednica, Hrvatska pucka stranka,
Demokratska stranka, Radikalna stranka, Socijalisticka radnic¢ka partija Jugoslavije
(komunisti) i ku¢evlasnici, a istaknuta je i zajedni¢ka trgovacko-obrtnicka lista. Rezultati
izbora za gradsko zastupstvo potvrdili su pretpostavku ,Hrvatske obrane“ o izgledima
komunista na uspjeh. Lista SRP]J (K) osvojila je 20 od ukupno 40 mjesta u gradskom zastupstvu.
0d gradanskih stranaka najvise je uspjeha imala Hrvatska zajednica koja je osvojila 7, radikali
4, HPS 3, trgovci i obrtnici takoder 3, demokrati 2 te ku¢evlasnici 1 mandat, v. u: Jovi¢, D,,
Izbori za gradsko zastupstvo u Osijeku 11. ozujka 1920., Zbornik CDISB, br. 21/1984., 1,
Sl. Brod, str. 170. Na konstituirajuc¢oj sjednici gradskog zastupstva 16. ozujka 1920. za
gradonacelnika je izabran zajednicar dr. Vjekoslav Hengl, koji je ovu sluzbu obavljao sve
do 1934., a za podnacelnika komunista Ladislav Kordi¢, v. u: HR-DAOS-6, GPO, Zapisnici
gradskog zastupstva, knjiga br. 1070.. Zemaljska vlada ponistila je mandate komunista
gradskih zastupnika jer su polozili zakletvu uz tzv. ogradu. Na sjednici gradskog zastupstva
14. svibnja 1920. Daljnja dvadesetorica komunista s kandidatske liste poloZila su propisanu
zakletvu. Priizboru gradonacelnika, osim komunista su i radikali predali prazne listi¢e $to
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Medutim, niti nova administrativna podjela nije znacila i donoSenje jedinstve-
nog Zakona o op¢inama za podrucje Citave Kraljevine SHS, te je stoga, Zakon
o ustrojstvu gradskih opc¢ina iz 1895. bio i dalje na snazi. Prema tome, osjecka
oblast nije imala ovlasti nad Osijekom, koji je i dalje bio samoupravna gradska
op¢ina izravno podredena Zemaljskoj vladi u Zagrebu. U Osijeku su se nalazila
sva vaznija javna nadlestva i to: osjecka oblast, sreska oblast, vojna divizija
i komandna mjesta, sudbeni stol, dva kotarska suda i mjesni sud, financijsko
ravnateljstvo, uprava financijske kontrole, porezni ured, carinarnica l. reda, to-
variSte duhanai solarski ured, Zeljeznicko prometno predstojniStvo, kapetanija
rijeCnog prometa, posta, telegrafi telefon, tri rimokatolicke Zupe, pravoslavna
parohija, evangelicko-augsburski pastorat i Zidovski nadrabinat.

Nove promjene u pogledu lokalne samouprave nastupile su uvodenjem Sestosi-
jecanjske diktature 1929., nositelji drzavne vlasti postali su postavljani i odani
drZavni sluZbenici u gradskoj vlasti. lako je u doba diktature gradovima potvr-
den poseban status, on u stvarnosti nije postovan. Takva politika posebno je
bila vidljiva na razni osjecke gradske vlasti, jer je glavnu rijec pri izboru grad-
skih duznosnika imao ban, ¢ime se on cesto i koristio, osobito kod imenovanja
gradskih zastupnika. Naime, Zakonom o izmeni Zakona o opStinama i oblasnim
samoupravama od 6. sije¢nja 1929. sve su opc¢inske vlasti u drzavi raspustene,
avelikim su Zupanima dane ovlasti za postavljanje novih uprava, po volji vlasti,
a bez ikakve mogucénosti izbora od strane gradana. Shodno tome, veliki Zupan
koji je bio najviSe rangirani drZavni sluzbenik u pojedinoj oblasti kao najvi$oj
drzavnoj regionalnoj jedinici odluc¢ivao je o imenovanju opc¢inskih uprava te
postavljanju cjelokupnog op¢inskog ¢inovnisStva. Dakle, sve je ovisilo o njegovoj,
a kasnije i banovoj, individualnoj procjeni. Velikog Zupana postavljao je vladar
na prijedlog ministra unutrasnjih poslova. Sastav i nadleZnosti uprava i dalje
ostaju isti prema vazec¢im zakonima i statutima. Nove su uprave dobile kome-
sarske ovlasti, pa se nacelnici gradskih uprava oznacavaju nazivom komesar,
a kasnije gradski nacelnik-komesar (Grgi¢, 2013: 92). Slijedom toga, moZemo
konstatirati da je sredi$nja vlast de facto izvrSila udar na lokalnu autonomiju.

Dalje ¢emo spomenuti joS jednu bitnu promjenu koja je uslijedila na temelju
Zakona od 3. listopada 1929. o nazivu i podjeli Kraljevine na upravna podrucjaZ,
a kojim je drzava dobila novo ime, Kraljevina Jugoslavija. Podjelom Kraljevine
Jugoslavije na devet banovina u listopadu 1929. i ukidanjem oblasti, Osijek po-
staje samo sjediSte kotara (sreza) u Savskoj banovini. Kako je prema ¢lanku 6.
novoga zakona, ban vr$io vrhovnu upravnu vlast na teritoriju banovine, nadzor

je onemogucilo izbor gradonacelnika. Zemaljska vlada je raspustila gradsko zastupstvo i
naredila da se raspiSu novi izbori, v. u: Hrvatski list, 16. svibnja 1920.

3 Zakon od 3. listopada 1929. o nazivu i podjeli Kraljevine na upravna podrucja, Sluzbene
novine Kraljevine Jugoslavije, 233/19209.
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samoupravnih organa i rjeSavao drugostupanjske upravne predmete, tako su,
sukladno s tim, sve ovlasti koje je po Zakonu iz 1895. imao veliki Zupan, pre-
nesene na bana. Na temelju toga, glavnu rije¢ pri izboru gradskih duznosnika
imao je ban, ¢ime je srediSnja vlast de facto izvrsila udar na lokalnu autonomi-
ju.* Dakle, nova upravna podjela omogucavala je drzavnim vrhovima jo$ vecu
kontrolu lokalnih poslova.

Klju¢ne upravne funkcije koje je Osijek izgubio nisu zamijenjene novima. Ipak, u
Osijeku jeitada bilo, osim sjediSta gradske i kotarske uprave, sjediste kotarskog
suda, porezne uprave, carinarnice, predstojniStva gradskog redarstva, zapovjed-
niStva Zandarmerijske satnije, zapovjednistva Osjecke divizijske oblastii dvade-
setak raznih ureda (Dizdar, 2005: 202). Prije novog drzavnog uredenja, Osijek je
uzivao status gospodarskog sredista velikog slavonskog ekonomskog podrucja.
Na rijeci Dravi bio je jako razvijen promet robom, narocito brasnom, zZitom i
drvom, nadalje mlinarska industrija, ceste, itd. Nakon Zakona od 3. listopada,
industrija je predstavljala samo mrtvi kapital i iskori$teni minimalni dio svoga
kapaciteta (Lakato$, 1924: 525-536). Naime, u ovom razdoblju (1929.-1941.)
viSe uopce nije bilo izbora za gradsku vlast, iako je u meduvremenu stupio na
snagu novi Zakon o gradskim op¢inama iz 1934., kojim je predvidena gradska
samouprava. Prema njemu, predviden je novi ustroj gradske opc¢ine koju ¢ine
gradsko vijece i predsjednik op¢ine. Usprkos tome, nakon Sto je gradski nacelnik
Vjekoslav Hengl podnio ostavku na duznost gradonacelnika 1934., Banska uprava
Savske banovine u Zagrebu postavila je novog gradonacelnika i podnacelnika na
temelju Zakona od 6. sije¢nja 1929.° Istodobno su razrijeSeni duznosti svi raniji
gradski zastupnici te postavljeni novi, bez izbora.® To je bilo protivno odredbama
Zakona o gradskim op¢inama iz 1934., prema kojem je samouprava nacelno i
dalje postojala, ali se zaobilazila.

3. Gospodarske prilike u Osijeku od 1918. do 1934.

[za Zagreba, 1919. Osijek je bio najveci grad u Hrvatskoj s razvijenom industrijom,
obrtom i trgovinom te snaZnom infrastrukturom (gospodarskom, prometnom,
komunalnom i politickom). Osjecko gospodarstvo bilo je usmjereno posebice
prema BudimpSetiiBecu, ali je u novim drZzavnim okolnostima moglo biti samo
usmjereno prema unutarnjem trziStu, samo onoliko koliko mu je to u uvjetima
centralizacije dozvolio Beograd. Isto tako, i svjetske gospodarske krize su ima-
le utjecaj na stanje i razvoj gospodarstva u Osijeku i Sirem okruZju. Najdublja
svjetska gospodarska kriza u promatranom razdoblju bila je od 1929. do 1933.

4 HR-DAOS-6, GPO, Zapisnici grad. zastupstva, knj. br. 1080., red. br. 594.
5 Otpis Kraljevske banske uprave savske banovine Upravno odijeljenje, Pov. I1. broj: 861/34.
6 HR-DAOS-6, GPO, Zapisnici grad. zastupstva, knj. br. 1085., red. br. 104.
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Cesto se spominju novéane Krize koje nastaju u ratnim godinama, a takvo stanje
najvise pogada gradevnu industriju i graditeljstvo.

Tada se u Osijeku nalazilo prometno skladisSte, tvornica zigica, dvije tvornice
poku¢stva, tri velika i dva srednja paromlina, ljevaonica Zeljeza, Se¢erana, dvije
pivovare, tvornica lana, tvornica kandita, te viSe drugih poduzeca, kao i veliko
veletrgovastvo. U tom je razdoblju u Osijeku oko 900 obrtnika, a predstavljao
jeivazno izvanagrarano trgovacko srediste cijele Slavonije kojem je gravitirala
Srijemska i Baranjska Zupanija.”

Ve u prvim poratnim godinama gospodarstvo je u cjelini bilo u teSko¢ama koje
su se prenosile jos iz ratnih vremena. Uz nestasicu novca i roba, zatim ratnom
organizacijom trgovine itd., jos veci problemi nastajali su prelaskom u novu
drzavu. Naime, pravno i gospodarsko uredenje nove Drzave SHS/Kraljevine
Jugoslavije teklo je relativno sporo i teSko u ovim krajevima koji su bili dugo
pod austrougarskom drzavom (Pidara, 1998: 73). Sve je ukazivalo na to da ¢e
novoustrojena drzava sve svoje smjernice usmjeriti na uvoz inozemnih obrtnih
proizvoda, $to je negativno utjecalo na trgovinu i sveopc¢e narodno blagostanje.
Osim toga, sve strane tvrtke stavljene su pod sekvestar i njima su uime drzave
upravljale posebne uprave na ¢elu sa povjerenicima. Sve je ukazivalo na to da ce
novoustrojena drzava sve svoje smjernice usmjeriti na uvoz inozemnih obrtnih
proizvoda, $to je negativno utjecalo na trgovinu i sveopce narodno blagostanje.?
Osim toga, sve strane tvrtke stavljene su pod sekvestar i njima su uime drzave
upravljale posebne uprave na Celu sa povjerenicima.

Iako se osjecko gospodarstvo prilagodavalo novonastalim prilikama i razvijalo,
nije to moglo biti onoliko koliko su mu to resursi dopustali.

4. Cinovnici gradske opéine

4.1. Polozaj gradskih ¢inovnika i sluzbenika prema Statutu za
poglavarstvene ¢inovnike i sluZzbenike grada Osijeka iz 1924.

Raspadom Austro-Ugarske 1918. zadrzao je Osijek svoje gradsko uredenje iz
prethodnog vremena, odnosno na temelju Statuta iz 1916. koji se uglavnom ba-
zirao na prijasnjim uredbama. Dakle, do 1934. u Osijeku su bili na snazi propisi
donijeti 1916., a nakon Cega je donijet novi Zakon o gradskim op¢inama. Sukladno
tome, kako je organizacija i poslovanje gradske uprave ostalo isto, u nastavku
teksta bit ¢e razmotrene samo odredbe koje su se mijenjale u razdoblju od 1918.
do 1934., a odnose se na polozaj gradskih ¢inovnika i sluzbenika.

7 Hrvatska obrana, Osijek, 1919., br. 63., str. 3—4.

8 HR-DAOS, arhivski fond Trgovacko-obrtnicke komore (dalje TOK), kutija 17, predmet
1035/1919.
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U pocetku meduratnog razdoblja poloZaj djelatnika gradske op¢ine bio je regu-
liran gradskim Statutom iz 1916. i Propisnikom o uredenju njihova polozaja, od-
nosno statusaiplac¢aiz 1918. Ove su odredbe prvi puta mijenjane prihva¢anjem
novog Zakona o ¢inovnicima i ostalim drzavnim sluzbenicima iz srpnja 1923,
kojim su unificirani propisi o ¢inovnicima za ¢itavo podrucje Kraljevine SHS.
Usporedo s prihvacanjem Zakona o ¢inovnicima na drzavnoj razini, na razini
grada Osijeka osmiSljen je 1924. Statut za poglavarstvene ¢inovnike i sluZbenike
slob. i kr. grada Osijeka.

DonoSenjem Statuta za poglavarstvene ¢inovnike i sluzbenike prestaje vaziti
Propisnik za ¢inovnike slob. i kr. grada Osijeka od 1918. sa svim naknadnim
dodacima, kao i zakljuc¢ci gradskog zastupstva koji se protive odredbama ovog
Statuta. Ipak, zakljucci gradskog zastupstva koji su potvrdeni od pokrajinske
uprave, a odnose se na ,izvanredni skuparinski doplatak, li¢ni skuparinski do-
datak za obitelj i skuparinski dodatak za stanarinu®, ostaju na snazi do kad budu
potrebni. Ovaj Statut prihvacen je zakljuckom skupstine gradskog zastupstva
odrzane 13.veljace 1924. te 18. ozujka 1924.° Razlog odrzavanja druge sjednice
gradskog zastupstva, iako je na prvoj Statut!® ve¢ prihvacen, jest taj $to je stigao
otpis velikog Zupana osjecke oblasti 12. oZujka 1924., u kojem je navedeno da se
moraju izvrsiti neke dopune i preinake, kako bi Statut dobio potrebno odobrenje.
Gradsko zastupstvo je jednoglasno prihvatilo da se prema tom otpisu Statut
ispravi. Nakon Sto je Statut ispravljen, podnesen je velikom Zupanu osjecke
oblasti na odobrenje koje je uslijedilo rjesenjem od 24. ozujka 1924.

Ovaj Statut vrijedi za sve Cinovnike i sluzbenike gradskog poglavarstva u Osijeku,
ananjih ¢e se analogno primjenjivati i odredbe Zakona o ¢inovnicima i ostalim
sluzbenicima gradanskog reda od 31. srpnja 1923., ukoliko nije s obzirom na
posebne prilike gradske opc¢ine i na posebne odnose sluzbe gradskih namjeste-
nika drugacije odredeno ovim Statutom. Prema Statutu, gradski namjeStenici
se dijele na stalne i pomoc¢ne. Stalni se gradski namjeStenici dijele na ¢inovnike
i sluzbenike, a ¢inovnici se dalje dijele, prema osnovnoj spremi koja se za po-
jedine struke zahtijeva, na tri kategorije (I. - II1.), dok sluzbenici na dvije (IV.
-V.). Kao osnovna sprema za stupanje u pojedine kategorije zahtijeva se: a) za
I. kategoriju zavrseno obrazovanje na fakultetu/visokoj skoli, koje osposobljava
za odredenu struku sa svim propisanim ispitima odnosno diplomom koja se kod
nas priznaje kao valjana; b) za Il. kategoriju zavrSeno srednjoskolsko ili tome
slicno obrazovanje s propisanim zavrsnim ispitom (maturom); c) za IIl. katego-

9 Drzavni arhiv u Osijeku (dalje: HR-DAOS-6, GPO), Zapisnici gradskog zastupstva, knjiga
br. 1075.

10 Statut za poglavarstvene ¢inovnike i namjeStenike slob. i kr. grada Osijeka, prihvacen
na sjednici gradskog zastupstva 13. veljace 1924., redni broj 37., v. u: HR-DAOS-6, GPO,
Predmetni spisi, kut. br. 5903.
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riju najmanje zavrsena Cetiri razreda srednje Skole ili njoj slicne s propisanim
zavrSnim ispitom, odnosno za gradskog vrtlara zavrsena vrtlarska skola; d) za
V. kategoriju najmanje dva razreda srednje ili njoj slicne Skole s propisanim za-
vrs$nim ispitom; e) za V. kategoriju pismenosti odsluzeni vojni rok (za muskarce).
Osim osnovne spreme za kategorije I. - V., bila je odredena i posebna sprema.!!
Gradsko zastupstvo je odredivalo broj mjesta u svakoj pojedinoj struci.

Takoder, gradsko zastupstvo biralo je gradske namjestenike od I. - I1I. kategorije,
kao npr. ravnatelja magistrata, lijeCnike, veterinare, gradevne i porezne ¢inov-
nike, trzne nadzornike itd., dok je gradski nacelnik bio nadlezan za provizorno
imenovanje namjeStenika od IV. i V. kategorije, npr. podvornike, lugare, nadce-
stare i sl. On mora o tome izvjestiti gradsko zastupstvo na prvoj sjednici koje
zatim donosi definitivnu odluku o namje$tenju. Cinovni¢ka mjesta u najvisim
polozajima popunjuju se nakon raspisanog natjecaja u pravilu izborom iz reda
¢inovnika, koji se ve¢ nalaze u sluzbi gradske op¢ine. Za razliku od njih, pocet-
na odnosno najniza ¢inovnicka mjesta trebaju se popuniti samo natjecajem.
Gradska je sluzba u svim strukama u prve tri godine privremeno pokusna, te
ako pripravnik za to vrijeme bude pozitivno ocijenjen i polozi prakti¢ni ispit,
gdje je to propisano, gradsko zastupstvo e ga potvrditi na prijedlog gradskog
poglavarstva za stalno namjestenje. Ukoliko bude negativno ocijenjen ili ne po-
loZi prakticni ispit, gradski samoupravni odbor opozvati ¢e njegovo namjeStenje
na prijedlog gradskog poglavarstva. Medutim, u izuzetnim slucajevima moze
gradski samoupravni odbor produziti vrijeme privremene sluzbe na daljnju
godinu dana. Kada prode i to vrijeme, a namjeStenik bude negativno ocijenjen
ili ne poloZi prakti¢ni ispit ili ako su uopée prosle tri godine privremene sluzbe,
treba se njegovo namjesStenje svakako i kona¢no opozvati.

PraktiCni ispit moraju polagati konceptualni ¢inovnici, veterinari, racunarski,
blagajnicki, porezni, potrosarinski i manipulativni ¢inovnici, svaki iz svoje stru-
ke. Gradsko poglavarstvo ureduje posebnim pravilnicima opsegi sadrzaj ispitne
grade, te sastav ispitnih povjerenstava. Konceptualni ¢inovnici moraju na ispitu
jos dokazati i da temeljito poznaju zakonske i statutarne propise kojima je ure-
dena organizacija gradske uprave, zatim razdiobu sluZzbe na pojedine odsjeke
i urede gradskog poglavarstva te gradski proracun. Gradsko zastupstvo moze
oprostiti polaganje ispita ¢cinovnicima koji prelaze u gradsku sluzbu neposredno
iz druge javne sluzbe u kojoj su radili poslove iste struke i postigli visi polozaj
te potvrditi im definitivno namjestenje.

11 Podjela gradskih namjeStenika u kategorije (¢l. 5-15), v. u: Statut za poglavarstvene
¢inovnike i sluzbenike slob. i kr. grada Osijeka, prihvacen na sjednici gradskog zastupstva
18. ozujka 1924, redni broj 37., v. u: HR-DAOS-6, GPO, Predmetni spisi, kut. br. 5901.
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Redovna beriva gradskih ¢inovnika i sluzbenika obuhvaca osnovnu placu, po-
lozajnu placu, dodatak za djecu te stanarinu. Osnovna se pla¢a odreduje prema
kategorijama sluzbe i dijeli se u svakoj kategoriji na deset stupnjeva. U svakom
stupnju osnovne place, sluzba traje tri godine, a napredovanje u osnovnoj placi
je automatski te ga odreduje gradsko poglavarstvo. Automatsko napredovanje u
osnovnoj i polozajnoj placi zaustavlja se u sljede¢im sluc¢ajevima: a) disciplinski
osudenom ¢inovniku za vrijeme odredeno u disciplinskoj presudi; b) negativno
ocijenjenom namjesteniku i to tako dugo, dok opet ne dobije pozitivnu ocjenu;
¢) namjesSteniku protiv kojeg je pokrenut disciplinski postupak, no ako ne bude
osuden ni na jednu od kazni spomenutih u ¢l. 165. Zakona o ¢inovnicima, dobiti
¢e naknadno visi stupanj plac¢e od onog dana od kojeg mu pripada prema odred-
bama Statuta. Privremeni namjeStenik ne moze napredovati ni u osnovnoj ni u
poloZajnoj placi, nego ¢e to tek moc¢i kada dobije kona¢no namjestenje.'? Glede re-
dovne stanarine i redovnog doplatka za djecu vrijede odnosne ustanove zakona.

Ocjenjivanje namjestenika treba se izvrsiti u mjesecu studenom na poglavarstve-
noj sjednici gdje poglavar odnosnog odsjeka referira glede svakog sluzbenika.
0 svojoj ocjeni gradsko poglavarstvo mora pismeno obavijestiti namjesStenika
koji ima pravo uloZiti Zalbu protiv te odluke u roku od 8 dana. Zalba se podnosi
gradskom odboru, kojeg su ¢lanovi svi gradski zastupnici. Protiv rjeSenja grad-
skog odbora namjestenik se moZe zZaliti viSoj nadleZnoj oblasti onako kao protiv
zakljucka gradskog zastupstva.

Gradski namjeStenicii sluzbenici prigodom stupanja u sluzbu polazu zakletvu'?
uruke gradskog nacelnika ili njegova zamjenika, a o poloZenoj zakletvi sastavlja
se zapisnik. Oni imaju pravo svake godine na odmor od 2 do 6 tjedana, a red
kojim ¢e i¢i na odmor kao i vrijeme odreduje gradski nacelnik. No, odmor se
moze i prekinuti kada to interes sluzbe zahtijeva. Osim prava na odmor, defini-
tivno namjesteni gradski ¢inovnici i sluzbenici imaju pravo na mirovinu, kako
je odreduje drzavni zakon. Isto tako, Zeni umrlog gradskog namjestenika pri-
pada obiteljska mirovina prema zakonu. Ona se ispla¢uje analogno kao i beriva
aktivnih ¢inovnika i sluzbenika.

12 Polozajna placa ¢inovnikaisluzbenika (¢l. 30-38), v. u: Statut za poglavarstvene ¢inovnike
i sluzbenike slob. i kr. grada Osijeka, prihvacen na sjednici gradskog zastupstva 18. ozujka
1924., redni broj 37., HR-DAOS-6, GPO, Predmetni spisi, kut. br. 5901.

13 Premanapomenama velikog Zupana osjeCke oblasti, u statut je unesena sljedeéa zakletva:
, N.N. zaklinjem se svemogué¢im Bogom, da ¢u vladaju¢em Kralju....biti vjeranida ¢u duznost
svoju po zakonima i zakonitim naredbama to¢no i savjesno vrsiti. Tako mi Bog pomogao (¢l.
47).“,v.u: Statut za poglavarstvene ¢inovnike i sluzbenike slob. i kr. grada Osijeka, prihvacen
nasjednici gradskog zastupstva 18. ozujka 1924., redni broj 37., HR-DAOS-6, GPO, Predmetni
spisi, kut. br. 5901.
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Ovim Statutom propisane su samo nacelne odredbe o disciplinskom postupku
i kaznama za ¢inovnike i sluzbenike. Tako je samo utvrdeno tko ¢e biti u ulozi
disciplinskog suda, pri Cemu je za sve gradske ¢inovnike I., II. 1 II. kategorije kao
disciplinski sud prvog stupnja odreden gradski Karnosni odbor, sastavljen prema
¢l.59. Zakona od 21. lipnja 1895. o ustroju gradskih op¢ina, zatim je disciplinski
sud II. stupnja karnosno povjerenstvo upravnog odbora sastavljen prema cl.
116. istog zakona; a zadnja instanca je kona¢na karnosna vlast po postoje¢im
propisima. Karnosni odbor obavljati ¢e funkciju disciplinskog suda prvog stupnja
za IV. i V. kategoriju, dok ¢e upravni odbor biti druga i zadnja instanca prema
posebnom propisniku.

Navedena prava i duznosti ¢inovnika i sluzbenika nisu se odnosila na pomoc¢ne
namjesStenike. Naime, prema potrebi za poslove svih struka, moZe se postaviti
i pomoc¢no osoblje koje ¢e za svoj rad dobivati dnevnicu ili pausalnu pla¢u koju
odreduje gradski nacelnik. Takoder, on ih postavlja i otpusta te vrsi vlast nad
njima. Beriva pomo¢nih namjestenika trebala se ispla¢ivati mjesecno unatrag i
to na posljednji radni dan u mjesecu. Ako se pomo¢ni namjestenik razboli tako
da nije u stanju obavljati sluzbu kroz sljede¢ih 6 mjeseci, njemu ce se isplacivati
sva beriva u tom razdoblju, a nakon toga prestaje mu i sluzba i beriva.**

5. Polozaj gradskih ¢inovnika i sluzbenika prema
Statutu o ¢inovnicima i sluZbenicima iz 1930.

5.1. Rasprava o novom Statutu o ¢inovnicima i sluzbenicima iz 1930.

Usvajanjem novog Statuta o ¢inovnicima i sluzbenicima na sjednici gradskog
zastupstva odrzanoj 14. svibnja 1930., prestao je vaziti Statut za poglavarstvene
¢inovnike i sluZbenike slob. i kr. grada Osijeka od 18. oZujka 1924. kao i zakljucci
gradskog zastupstva koji se odnose na osobni dodatak na skupo¢u, funkcionalni
dodatak, obiteljski dodatak i dodatak na stanarinu. Na toj sjednici predmet ra-
sprave bila je Osnova Statuta o ¢inovnicima i sluzbenicima op¢ine slob. i kr. grada
Osijeka'®, koja je isto tako bila raspravljana na sjednici gradskog samoupravnog

14 Statut za poglavarstvene ¢inovnike i sluzbenike slob. i kr. grada Osijeka, prihvacen na
sjednici gradskog zastupstva 18. ozujka 1924, redni broj 37., 1-17. str., v. u: HR-DAOS-6, GPO,
Predmetni spisi, kut. br. 5901.

Tijekom 1924. ustrojena je unutar gradskog poglavarstva potporna blagajna gradskih
¢inovnika i sluzbenika kojoj je zadatak bio da podupire svoje ¢lanove u slucaju smrti ili
bolesti, a podupiranje se sastoji u tome Sto ¢lanovi dobivaju: besplatne lijekove i lije¢nika;
doprinos za lijecenje izvan grada Osijeka; doprinos pogrebnim troskovima u sluc¢aju smrti;
besplatno lijecenje u bolnici. Vidi opSirnije: Pravila potporne blagajne gradskih ¢inovnika i
namjestenika, srpanj, 1924., v. u: HR-DAOS-6, GPO, Zakoni i naredbe, kut. br. 5966.

15 Osnova statuta o ¢inovnicima i sluzbenicima opéine slob. i kr. grada Osijeka, tj. Statut o
sluzbovnim odnosima ¢inovnikaisluzbenika op¢ine slob. i kr. grada Osijeka (veljac¢a 1930.),
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odbora te na kojoj su izneseni mnogi prigovori ovoj osnovi. Tako je gradski za-
stupnik Spitzer prigovorio predlozenoj osnovi iz razloga $to smatra da je njome
predvidena svota od preko % milijuna dinara za potrebe namjeStenika protivna
nacelu Stednje u gradskoj op¢ini i Sto su sadasnje placa pojedinaca razmjerno
manje u odnosu na place predloZene ovom osnovom. Prigovara nadalje, da se
Statutom izuzima mnogo toga iz nadleznosti gradskog zastupstva i prenosi na
gradskog nacelnika, i da se stvara u nekim stvarima i nova konac¢na instanca
(samoupravni odbor) te kona¢no da nova Osnova ima neujednacenu termino-
logiju, pa bi sve nedostatke trebalo ukloniti. Uglavnom se on slaZe s principima
koji su izrazeni u Osnovi, te osim iznesenog nije imao drugih prigovora. Dalje,
gradski zastupnik Vukovi¢ prigovara ustanovi ¢l. 22. Osnove Statuta prema kojoj
se neki gradski ¢inovnici radi postizanja stalnosti u sluzbi moraju podvrgnuti
prakti¢nom ispitu te predlaZe da Cinovnici I. kategorije koji se ve¢ nalaze u
sluzbi, ne moraju polagati praktic¢ni ispit. Nadalje predlaze da berive gradskih
namjesStenika prema predloZenoj osnovi, a s obzirom na teske prilike gradske
opc¢ine teku od 1. sije¢nja 1931. (u Osnovi Statuta bilo je predloZeno od 30. sije¢nja
1930.). Za razliku od gradskog zastupnika Spitzera, gradski zastupnik Arande-
lovi¢ predlaze poviSenje beriva, osobito u IV. i V. kategoriji, te da za gradskog
graditelja moZe biti imenovan samo onaj ¢inovnik koji ima poloZeni graditeljski
ispit. Taj prijedlog podupire i gradski zastupnik Freundlich. Isti, nadalje predlaze
promjenu Osnove Statuta u pravcu da se gradevnim ¢inovnicima koji obavljaju
vanjsku sluzbu da, pored beriva predvidenih u osnovi, jos i gradevni dodatak, i
to: inZinjerima 500 din. mjesec¢no, a gradevnim ¢inovnicima 300 din. mjese¢no
i to kao neku naknadu za vece izdatke za odjecu i obucu, koja se tim vanjskim
djelovanjem viSe trosi nego kod onih ¢inovnika koji te vanjske sluzbe nemaju.
Gradski zastupnik Muza istice, da se predlozenom osnovom najnepravednije
postupa sa lije¢nicima, iako oni imaju od svih ¢inovnika najveéu kvalifikaciju.
Po toj osnovi moguce je samo jednom od njih, da dode u najvisi poloZzaj, a to se
motivira time Sto gradski lije¢nici obavljaju privatnu praksu, makar da je ta
praksa malenaidaide samo u korist sluzbe. Stoga, on predlaze izmjenu Osnove
na taj nac¢in da pored gradskog fizika moZe do¢i u najvisu skupinu jo$ jedan
kotarski lije¢nik.'

Vecina gradskih zastupnika bila je suglasna s time da se odnosi gradskih na-
mjeStenika urede na temelju modernog statuta, da se prikupe rastrkani propisi,
da se poboljsa materijalni polozaj gradskih namjestenika, a osobito da se oni
izjednace sa drzavnim namjesStenicima glede prava i duznosti. Kod sastavlja-
nja Osnove drzalo se propisa koji vrijede za drzavne ¢inovnike i sluzbenike, a

v. u: HR-DAOS-6, GPO, Predmetni spisi, kut. br. 5901.

16 Zapisnik sjednice gradskog samoupravnog odbora, v. u: HR-DAOS-6, GPO, Zapisnici
gradskog zastupstva, knjiga br. 1081, str. 9.
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konacno gledalo se je i na druge gradove. Gotovo sve ono $to se prigovora, od-
nosno glede ¢ega se trazi nadopuna predlozene osnove, bilo je najprije u samoj
toj osnovi predvideno i o tom se iscrpno vec¢ prije raspravljalo dok nije kona¢no
doslo do ove redakcije osnove."’

Gradski nacelnik Hengl isti¢e da je Osnova statuta bila temeljito raspravljana
u nekoliko sjednica gradskog nacelstva, zatim u dvije sjednice po zastupstvu
izabranog odbora ad hoc, te da je vrlo pomno i savjesno sastavljena. Priznaje
da prihvat osnove znaci izvjesno opterecenje gradskog proracuna, ali to bi se
opterecenje kao izvjesna posljedica reguliranja beriva koje je prijeko potrebno,
moglo izbje¢i samo onda kad bi se svi gradski namjeStenici pozitivnim zakonom
stavili na raspolaganje, a zatim se broj na novo primljenih ¢inovnika snizio.
Prema njegovom misljenju, sniZenje osobnih rashoda moze se posti¢i samo na
taj nacin da se ispraznjena mjesta ne popunjavaju, nadalje sa izgradnjom nove
vije¢nice ili smjeStajem gradskih ureda u dvije ili tri gradske zgrade jer bi uslijed
toga otpala potreba za zaposlenje izvjesnog broja pisarnickog i podvornog oso-
blja. Sporazuman je s time da se one ustanove osnove prema kojima bi u nekim
slu¢ajevima odlucivao konac¢no gradski samoupravni odbor, izmjene tako da se to
pravo prenese na gradsko zastupstvo, ali napominje, da je ta ustanova primljena
iz sadasnjeg Statuta iz razloga toga da se pitanja osobne naravi ne raspravljaju u
skupstini gradskog zastupstva, na koju ima pristup i javnost. Isti¢e nadalje, da je
princip, da gradski nacelnik imenuje Sefove gradskih ureda i gradskog graditelja,
usvojen nakon duge i svestrane rasprave i imajuci u vidu iskljucivo interese sluz-
be, ato imenovanje da stoji u ostalom uvijek pod kontrolom gradskog zastupstva,
bududi da je gradski nacelnik u svima poslovima naravnog djelokruga odgovoran
gradskom zastupstvu. Osvrce se, dalje, na prigovore gradskog zastupnika Vuko-
vica te upozorava da je gradsko zastupstvo prihvatilo prosle godine od nacelstva
predlozeni pravilnik o polaganju prakti¢nog ispita, koji se nalazi zbog odobrenja
kod Kr. banske uprave u Zagrebu, i da po tom pravilniku moraju svi privremeni
gradski ¢inovnici polagati praktic¢ni ispit, pa da je prema tome ¢l. 22. Osnove u
skladu sa tim prihvac¢enim pravilnikom i da su ve¢ neki gradski ¢inovnici po tom
pravilniku i polagali prakti¢ni ispit. Prema tome, prijedlog gradskog zastupnika
Vukoviéa glede prakti¢nog ispita nije prihvatljiv. Sto se pak ti¢e financijskog
ucinka osnove Statuta istice da je ve¢ sastavljena Osnova proracuna za godinu
1930.1i daje unjuusao i taj u¢inak. Napominje da bi se prema jednom zakljuc¢ku
gradskog zastupstva iz prosle godine trebala u proracunskoj raspravi raspraviti
i molba gradskih ¢inovnika za nabavnu pripomo¢, pa umjesto te pripomoci tre-
bala bi povisica u novim berivima te¢i od 1. sijecnja 1930. uslijed ¢ega bi postala
bespredmetnom i molba za nabavnu pripomo¢. Gradski nacelnik osvrée se i na

17 Ovo je ve¢ peta redakcija Osnove statuta o ¢inovnicma i sluzbenicima slob. i kr. grada
Osijeka.
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prigovore gradskog zastupnika Arandelovica, te navodi da nema niSta protiv
toga da se berive IV. i V. kategorije poboljsaju, pa predlaze da se 1V.i V. katego-
riji, osim gradskih potrosara koji imaju na temelju Osnove dodatak na sluzbu
od 100 din. mjesecno, povisi osobni dodatak na skupo¢u od 50 din. mjesecno.
Izjavljuje da je sporazuman sa prijedlogom gradskog zastupnika Arandelovi¢a
da se uvrsti u osnovu, da za gradskog graditelja moZe biti imenovan samo onaj
¢inovnik koji ima poloZeni graditeljski ispit. Na prigovor gradskog zastupnika
Muze izjavljuje, da i u drugim gradovima samo jedan gradski kotarski lije¢nik
moZe do¢i u najvisi polozaj, pa za primjer navodi da u Zagrebu od 15 gradskih
kotarskih lije¢nika moze samo jedan do¢i u najvisi polozaj.’®

Gradski zastupnik Bozi¢ protivi se prijedlogu gradskog zastupnika ing. Freun-
dlicha glede gradevnog dodatka za ¢inovnike gradskog gradevnog ureda, jer je
Statut sastavljen naizvjesnim principima pa je tesko iz tih principa nesto izvla-
Citi, a da to nema daljnjih posljedica, a tom se njegovom stanovistu prikljucuje
gradski nacelnik i gradski zastupnik Michi. Nakon ovoga, ponovno se javlja za
rije¢ gradski zastupnik MuZa i predlaze da se upotpuni ¢l. 68. Osnove prema
kojem bi gradska op¢ina placala bolnicke troskove najduze 6 mjeseci.’ Konac-
no, gradski zastupnik Vukovi¢ predlaze da se Osnova vrati odboru ad hoc, da
je nadopuni, dok gradski zastupnici Bosendorfer i Michi isti¢u, kako je Osnova
detaljno, savjesno i poSteno sastavljena, a potonji narocito da se ve¢ dvije-tri
godine radi na sastavu novog Statuta s kojim bi bila poboljSana beriva gradskih
namjesStenika i da je ve¢izbog toga razloga opravdano da poviSica prema pred-
loZenoj osnovi ide od 1. sije¢nja 1931., tim prije $to i drzavni ¢inovnici uzivaju
poviSena beriva jo$ od prosle godine, pa predlazu da se Osnovu prihvati sa
dopunom glede nacelnikova predlozenog poviSenja beriva za [V. i V. kategoriju.

Gradski samoupravni odbor je zakljucio, sa pet glasova protiv, da se predloZena
Osnova statuta predlozi gradskom zastupstvu na prihvat sa sljede¢im izmjena-
ma: a) u svim slucajevima, u kojima po osnovi odluc¢uje samoupravni odbor, treba
umjesto samoupravnog odbora uvrstiti gradsko zastupstvo; b) terminologija se
mora dosljedno provesti; c) izmedu alineje 4.1 5. €l. 15. Statuta, treba se uvrstiti
novi stavak sljedeceg sadrzaja: , Za gradskog graditelja moZe biti imenovan samo
onaj ¢inovnik koji ima poloZeni graditeljski ispit.“; d) ¢l. 68. treba upotpuniti

18 Zapisnik sjednice gradskog samoupravnog odbora, v. u: HR-DAOS-6, GPO, Zapisnici
gradskog zastupstva, knjiga br. 1081., str. 10.

19 Cl.68.0snove statuta o ¢inovnicima i sluzbenicima slob. i kr. grada Osijeka: ,Za aktivne
iumirovljene gradske ¢inovnike i sluzbenike te ¢lanove njihovih porodica, koji osim place ili
penzije nemaju drugog prihoda, placa gradske opéine opskrbne troskove ujavnim bolnicama
i to za ¢inovnike po drugom opskrbnom razredu, a za sluzbenike po tre¢em opskrbnom
razredu, - to ali samo za slucaj, ako bi prestala djelovati sada postojec¢a potporna blagajna
gradskih ¢inovnika i sluzbenika.”, v. u: HR-DAOS-6, GPO, Predmetni spisi, kut. br. 5901.
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prema uputama gradskog zastupnika Muze; e) beriva gradskih sluzbenika IV.
i V. kategorije ureduje se prema prijedlogu gradskog nacelnika, $to uzrokuje
vecu potrebu od 38.000 din. godiSnje, uslijed ¢ega se povisuje konac¢na svota
0d 586.000 din. na 624.000 din. - Sto se mora osigurati godiSnjim proracunom.

Ovaj prijedlog gradskog samoupravnog odbora prihvacen je, sa Cetiri glasa protiv,
na sjednici gradskog zastupstva odrzanoj 14. svibnja 1930. gradski zastupnik
Bosanac Milan najavio je protiv ovog zakljucka votum separatum, dok gradski
zastupnik Markovi¢ Nikola nije glasovao jer mu kao novoimenovanom gradskom
zastupniku nije bio poznat predmet. U svom votum separatum gradski zastupnik
Bosanac istice da postoji nesumnjiva hitna potreba donoSenja novog Zakona o
op¢inama za cijelu drzavu, jer su u shva¢anju mnogih odredaba sadasnjih op¢.
zakona po pokrajinama, nastala takva razmimoilaZenja, osobito o Zakonu o
gradskim op¢inama od 21. lipnja 1895.,, i u tolikoj mjeri da otezavaju pravilan
rad oko poZeljnog unaprijedenja unutarnjeg poslovanja gradske op¢ine i boljitka
njenih gradana. Smatra da predlozena Osnova sadrzi takve odredbe kojih nema
ni sam ,zakon o gradskim op¢inama®“, a ni Zakon o drzavnim ¢inovnicima i sluz-
benicima grad. reda od 31. srpnja 1923., a najmanje ¢e ih imati novi zakon za cijelu
drZavu jer bi se to protivilo pojmu uprave nad samoupravnom jedinicom u kojoj
je gradsko zastupstvo ,zakljucujuéi i nadgledni organ (¢l. 71. zakona) i kao takvo
po ¢l. 73. duzno da neprekidno nadgleda poslovanje gradskog poglavarstva...?°

Osvrce se dalje na zakon, te upozorava da je u ¢lancima 8. i 55. odredeno da
se gradsko poglavarstvo sastoji od gradskog nacelnika, potrebnog broja pero-
vodnog, strukovnog i pomo¢nog osoblja i da ¢e posebni, na prijedlog gradskog
zastupstva, po Zemaljskoj vladi odobren Statut, ustanoviti ujedno ,organicki
ustroj, status i pla¢evnu shemu ¢inovnika i sluzbenika gradskog poglavarstva. U
predloZenoj Osnovi tog organickog ustroja nema. Dalje navodi da zakon u ¢l. 56.
izricito utvrduje da se gradski ¢inovnici namjesStaju putem natjecaja, a odabire
ih gradsko zastupstvo na prijedog gradskog kandidacionog odbora, dok ta Os-
nova u ¢l. 15. navodi: ,Cinovni¢ka mjesta popunjaju se: 1. izborom po gradskom
zastupstvuy, 2. imenovanjem po gradskom nacelniku, 3. automatskim napredova-
njem.“ Napominje i da ta Osnova u svom ¢l. 148. odreduje da sva beriva gradskih
¢inovnikaisluzbenika ide od 31. sije¢nja 1930., dakle retroaktivno. Istice nadalje,
da je gradski magistrat izloZio osnovu gradskog proracuna za cijelu 1930. ,na
javan uvid“, predvidajuci u toj proracunskoj osnovi ,ve¢u potrebu za regulisa-
nje beriva gradskih ¢inovnika i sluzbenika u iznosu od 640 000 din.”, te da ta
svota nije suglasna sa okruznicom gradska nacelstva od 5. svibnja 1930., (br. 18.
968.). Prema njegovom misljenju, iz te osnove nesumnjivo se vidi glavno teziste
da se poboljsaju berive svih gradskih ¢inovnika i sluzbenika, dakle i onih koji
ne zasluzuju ni ono $to danas primaju. Placevna shema je nesrazmjerna prema

20 HR-DAOS-6, GPO, Zapisnici gradskog zastupstva, knjiga 1081.
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shemi drzavnih namjeStenika, a osobni dodatak nadilazi visinu drzavnih namje-
Stenika. Osim toga, smatra da su pojedine ,glavne“ ustanove osnove nesustavno
rasporedene; da su neke ,skucene” (o mirovinama), a neke previse i nepotrebno
Jrazvucene” (o praznicima, o ratnim godinama, o bolovanju i odsustvu, itd.) i sl
Zbog svih tih razloga, gradski zastupnik Bosanac zamolio je gradsko nacelstvo
sl.ikr. grada Osijeka da ovo njegovo obrazloZenje sa pripadnim aktima predlozi
Banskoj upravi u Zagrebu, kako bi ona, uz uvazenje separatnog votuma, ukinula
pobijani skupstinski zakljucak gradskog zastupstva od 14. svibnja donesen
vecinom glasova, jer je isti nepravilan i Stetan po dobrobiti gradske opc¢ine.?

Na sjednici gradskog zastupstva, odrZanoj 4. srpnja 1930., procitan je otpis Kr.
ban. uprave Savske banovine, upravnog odijeljenja II. u Zagrebu, u kojem se, na
temelju ¢l. 76. to¢. 1.1 2. Zakona od 21. lipnja 1895. o ustroju gradskih op¢ina,
odobrava zakljucak skupstine gradskog zastupstva slobodnog i kr. grada Osije-
ka od 14. svibnja 1930., kojim je prihvacen Statut o ¢inovnicima i sluzbenicima
slob. i kr. grada Osijeka. Ipak, prema uputama banske uprave morale su biti
napravljene odredene stilske izmjene i dopune Statuta. Takoder, donoSenjem
ovog rjeSenja, Banska uprava odbacila je votum separatum gradskog zastupnika
Bosanca protiv gore citiranog zakljucka.?

Nedugo nakon $to je ovaj Statut za ovograd. ¢inovnike i sluzbenike prihvacen
na sjednici gradskog zastupstva i odobren od strane banske uprave, ponovno
je odrzana sjednica gradskog zastupstva, tj. 19. studenog 1930., a na kojoj se ra-
spravljalo o predstavci gradske policijske straze radi uredenja beriva po novom
Statutu za grad. ¢inovnike i sluzbenike. Povodom ove predstavke osoblja gradske
policijske straze radi uredenja beriva po Statutu za grad. ¢inovnike i sluzbenike
iz 1930., odnosno za donoSenje novog stauta za tu strazu, gradsko je nacelstvo,
na poziv Kr. banske uprave Savske banovine, tu Bansku upravu izvijestilo da
se gradska policijska straza, s obzirom na ustanovu cl. 1. Statuta za gradske
¢inovnike i sluzbenike??, ne moze ,preveseti” na odredbe ovog statuta, jer za tu
policijsku strazu postoje posebni statuti, koji su jo$ na snazi i koji ureduju sva
pitanja glede postavljanja i imenovanja statusa i sva pitanja unutarnjeg ustroj-
stva i djelokruga te straze.?* Kr. banska uprava je ovo izvjesce u cijelosti uzela

21 HR-DAOS-6, GPO, Zapisnici gradskog zastupstva, knjiga 1081., str. 11.
22 lIsto, str. 4.

23 Cl. 1. Statuta o ¢inovnicima i sluzbenicima op¢ine slob. i kr. grada Osijeka: ,Za gradsku
policijsku strazu i gradske policijske agente postoje posebni Statuti.”, v.u: HR-DAOS-6, GPO,
Predmetni spisi, kut. 5901.

24 Premanavodima togizvjeSca: ,policijska straza prima beriva u smislu ovograd. statuta
iz 1924. god. i da je prema istom, ovograd. policijska straza, obzirom na policijske straze u
drugim gradovima, primjereno placena i dobro odjevena.“, v. u: HR-DAOS-6, GPO, Prezidijal
(nacelnikovi spisi), kut. br. 5791.
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naznanje s tim da se o tom obavijesti PredstojniStvo gradske policije u Osijeku,
a gradsko ga je zastupstvo jednoglasno prihvatilo.?* Na toj sjednici raspravljalo
seio prijedlogu odbora ,ad hoc“ za izmjenu ¢l. 75., 88., 100., 122. i 143. Statuta
za gradske Cinovnike i sluzbenike.?®

Sjednica gradskog samoupravnog odbora povodom donosenja tog prijedloga
odrzala se 13. studenog 1930., a na njoj su detaljno objasnjeni razlozi preinaka
pojedinih ¢lanaka kao i prijedlozi kako ti ¢lanci trebaju biti uredeni. Odbor ,,ad
hoc“ je svaki pojedini slucaj to¢no ispitao, pa je i doSao do zakljucka da su ove
izmjene i dopune vrlo nuzne kako bi se doslo do pravog i to¢nog izrazaja misli
koje su gradsko zastupstvo vodile pri izradi pojedinih ustanova novog statuta.
Ove preinake nisu znacile nikakvo opterecenje za gradski budzet, pa se pred-
loZilo gradskom samoupravnom odboru da ih bez daljnjega prihvati. Stoga je,
gradski samoupravni odbor jednoglasno zakljucio da se svi zaklju¢ci odbora
predloZe gradskom zastupstvu na odobrenje uz dodatak gradskog nacelstva u
¢l. 122. Statuta.”

Nakon $to je procitano izvjeSce sa sjednice gradskog samoupravnog odbora,
pristupilo se glasovanju na kojem je gradsko zastupstvo, sa osam glasova pro-
tiv, prihvatilo prijedloge odborai prijedlog gradskog nacelnika glede dovrsenja
karnosnih rasprava??, a da se dodatak gradskog nacelstva, po odboru ,.ad hoc”
predloZenoj izmjeni ¢l. 122. Statuta, brise.

5.2. Bitna obiljeZja i odredbe Statuta o ¢inovnicima
i sluzbenicima grada Osijeka iz 1930.

U odnosu na Statut za poglavarstvene Cinovnike i sluzbenike od 1924., ovaj
statut je sveobuhvatniji i bolje sadrzajno strukturiran, mnogo detaljnije ure-
duje pitanja namjestenja gradskih ¢inovnika i sluzbenika, poloZzaj privremenih
gradskih ¢inovnika, njihova prava i duznosti te njihov status, ocjenjivanje Ci-
novnika i sluzbenika, itd. Takoder, u njemu su sadrzane odredbe koje se odnose
na sluzbenicki list, kretanje u sluzbi, stanarinu, skuparinu, dodatak na sluzbu,
sindikatsku odgovornost ¢inovnika i sluzbenika, te prestanak sluzbe, a Sto nije
bilo sadrzano u Statutu iz 1924.

25 HR-DAOS-6, GPO, Zapisnici gradskog zastupstva, knjiga br. 1081.
26 HR-DAOS-6, GPO, Zapisnici gradskog zastupstva, knjiga br. 1081.
27 Zapisnik sjednice gradskog samoupravnog odbora, v. u: HR-DAOS-6, GPO, kut. br. 5901.

28 ,Gradskinacelnik dr. Vjekoslav Hengl predlaze da se ovogradski Karnosni odbor pozove,
da bez obzira na postupak kod suda sve karnosne rasprave dovrsi.“, v. u: HR-DAOS-6, GPO,
Zapisnici gradskog zastupstva, knjiga br. 1081.
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Da bi netko postao gradskim ¢inovnikom i sluzbenikom, morao je biti drzavljanin
Kraljevine Jugoslavije, navrsiti 18 godina zivota, biti fizicki i psihic¢ki potpuno
zdrav te sposoban za vrSenje gradske sluzbe, neporocan i imati sve kvalifika-
cije koje su za sluzbu ovim statutom propisane. Maloljetna osoba je ipak mogla
biti primljena u sluzbu, ako je priloZila uz molbu i odobrenje roditelja ili tutora.
Gradskim ¢inovnikom i sluzbenikom nije mogla postati osoba, a niti ostati, koja
je pod skrbniStvom ili stec¢ajem ili nad kojom je produZena ocinska vlast, pravo-
moc¢no sudski osudena zbog nekog zloc¢ina ili zbog istupa odnosno prijestupa iz
koristoljubljaili suprotno javnom moralu, otpusStena iz samoupravne ili drZavne
sluzbe pravomo¢nom sudskom ili disciplinskom presudom, bila u drzavnoj ili
samoupravnoj sluzbi, pa mu je sluzba prestala po presudi redovnog suda ili zbog
ovih razloga (kada je tri puta uzastopno ili Sest puta u tijeku sluzbe slabo ocije-
njen te kada se kod privremenog ¢inovnika i sluzbenika utvrdi da nije sposoban
ste¢i uvjete za stalno namjesStenje), navrsila 21 godinu Zivota, ali nije odsluzila
svoj rok u vojsci, a nije od vojne sluzbe privremeno ili stalno oslobodena, niti mu
je pocetak vojne sluzbe odgoden, te zagovara nacela protivna postojecoj drzavnoj
formi ili nacela nasilne promjene drzavnog poretka (¢l. 1-3).%

Zarazliku od prijasnjeg Statuta koji je uredivao pitanje popunjenja ¢inovnickih
mjesta na jedan nacin, a to je da gradske namjestenike od kategorije I. - III.
(¢inovnike) bira gradsko zastupstvo, u novom Statutu je odredeno da se ¢inov-
nicka mjesta popunjavaju na tri nacina, i to: izborom po gradskom zastupstvu,
imenovanjem po gradskom nacelniku i automatskim napredovanjem. Izborom
se popunjavaju sva pocetna te ¢inovnicka mjesta II1.i IIl. A) skupine L. kategorije
(ravnatelj gradskog nacelstva, tehnicki i gospodarski nadsavjetnici, gradski fizik
i veterinarski nadsavjetnik) i I. skupine III. kategorije (pisarnicki nadzornik i
trzni nadzornik). Gradski nacelnik imenuje iz redova gradskih ¢inovnika pred-
stojnike gradskih ureda, tj. financijskog, racunarskog, poreznog, blagajnickog
i potrosarinskog savjetnika. Ukoliko se gradski nacelnik u konkretnom slucaju
ne posluzi tim pravom, popuniti ¢e se doti¢no ispraznjeno mjesto izborom po
gradskom zastupstvu. U svrhu popunjenja tih mjesta, gradsko nacelstvo mora
prije svakog izbora raspisati natjecaj. Ostala mjesta popunjavaju se automat-
skim napredovanjem. Osim Sto gradski nacelnik imenuje odredene ¢inovnike,
ovlasten je premjestati gradske ¢inovnike iz jednog odsjeka u drugi, odnosno iz
jednog ureda u drugi, izuzev one ¢inovnike sa specijalnom stru¢nom izobrazbom.
Pri tome, nacelnik mora uvazavati njihov dotadasnji polozaj u gradskoj sluzbi
i povjeriti im obavljanje poslova, koje je s tim poloZajem u skladu. On isto tako,

29 Odredbe koje ureduju podjelu gradskih namjesStenika i zahtjeve koji se traze za pojedine
kategorije ¢inovnikaisluzbenika, istovjetne su odredbama koje ureduju ta pitanja u prijasnjem
statutu. Jedina novina jest postojanje novih sluzbi i sluzbenika koji ih obavljaju (¢l. 4-15)
Statuta o ¢inovnicima i sluzbenicima.
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imenuje gradske sluzbenike, ali o njihovom definitivnom namjeStenju odlucuje
gradsko zastupstvo.

Gradska je sluzba u svim kategorijama za prve tri godine privremena. Medu-
tim, u izuzetnim slu¢ajevima moze gradsko zastupstvo na prijedlog gradskog
nacelstva skratiti ili potpuno oprostiti rok privremene sluzbe onim ¢inovnicima
i sluzbenicima koji su prije izbora ili imenovanja sluZili najmanje tri godine u
gradskoj sluzbi i u struci za koju su izabrani ili imenovani, i odrediti im rok,
unutar kojega moraju poloziti prakticni ispit. Vrijeme provedeno na bolovanju
preko Sest mjeseci, kao i vrijeme provedeno na odsluzenju roka u vojsci, ne ra-
cuna se u propisani rok za privremenu sluzbu. No, vrijeme privremene sluzbe
racuna se za napredovanje i mirovinu kada namjeSetnik postane stalan. Kada
prode rok privremene sluzbe, a ¢inovnik bude pozitivno ocijenjen za cjelokupno
pokusno sluzbovanje i polozi prakti¢ni ispit propisan ovim statutom, potvrdit ¢e
ga gradsko zastupstvo na prijedlog gradskog poglavarstva za stalno namjestenje.
Ako se nakon prestanka privremene sluzbe u roku od tri mjeseca ne prijavi za
polaganje prakti¢nog ispita, ili ako se i prijavi, pa ne bude pozitivno ocijenjen ili
ne polozi prakti¢ni ispit, njegova sluzba prestaje zadnjim danom treceg mjeseca
bez posebnog otkaza od strane gradske op¢ine. Gradski samoupravni odbor
moze na prijedlog gradskog nacelstva otkazati na tri mjeseca sluzbu, i onda ako
izabrani ¢inovnik ne bude pozitivno ocijenjen za trajanja pokusne sluzbe. Obra-
zovanju privremenih gradskih ¢inovnika treba posvetiti narocitu paznju te im
treba dati Sto viSe prilika da se upoznaju sa svima upravno-stru¢nim poslovima
i sa svim granama svoje struke (¢l. 16-23).%°

Privremeni ¢inovnici te konceptualni, racunarski, blagajnicki, porezni, potrosa-
rinski i manipulativni ¢inovnci moraju polagati praktic¢ni ispit pred komisijom
gradskog nacelstva; a ¢Cinovnici lijecnicke, inZinjersko-gradevne, veterinarske i
gospodarske struke pred drzavnom ispitnom komisijom. Ispitu mogu pristupiti
samo oni kandidati koji su zavrsili tri godine privremene sluzbe kod gradskog
nacelstva i koji su za taj rad dobili pozitivnu ocjenu. Opseg i sadrzaj ispitne grade,
te sastav ispitnih povjerenstava ureduje gradsko nacelstvo posebnim pravilni-
kom, ali samo za one ispite koji se polazu pred ispitnom komisijom gradskog
nacelstva. Ipak, gradsko zastupstvo moze prigodom izbora oprostiti polaganje
prakti¢nog ispita i priznati stalnost u sluzbi onim ¢inovnicima, koji prelaze u
gradsku sluzbu neposredno iz druge javne sluzbe u kojoj su radili poslove iste
struke i u njoj polozili propisani prakti¢ni ispit (¢l. 17-25).%!

30 Isto.

31 Statut o ¢inovnicima i sluzbenicima sl. i kr. grada Osijeka, v. u: HR-DAOS-6, GPO, kut.
br. 5901.
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Osoba kojoj je priopéena odluka o imenovanju u sluzbu, treba u nju stupiti u roku
od 15 dana od priopcenja, inace ¢e se smatrati kao da nije ni imenovana. No, u
slu¢aju opravdanog razloga moze organ koji je donio odluku o postavljanju, ovaj
rok produziti. Sva prava i duznosti, kao i beriva namjestenika, teku od prvog dana
nastupa sluzbe. Gradski ¢inovnici i sluzbenici moraju svoje sluZbene duzZnosti
obavljati savjesno, marljivo, nepristrano i nesebi¢no prema postoje¢im zakonima
i naredbama, imajuci na umu interese gradske opc¢ine i uopce javne interese te
izbjegavati sve ono $to bi bilo na Stetu povjerene im sluzbe. Ako interes sluzbe
zahtijeva, ¢inovnici i namjeStenici moraju na poziv pretpostavljenog obavljati
i one sluzbene poslove koji ne pripadaju opsegu njihova redovitog rada. Oni su
duzniizvrsavati naredbe svojih ,starjesina“, ako suizdane u granicama zakona.
Ukoliko nadu da je izdana naredba nezakonita, trebaju na nju dati svoje pri-
mjedbe te ¢e u tom slu¢aju moci zadrZzati naredbu od izvrsenja, ako stvar ne bi
bila hitna. Pri ponovljenoj naredbi, poslije danih primjedaba, duzni su dobivenu
pismenu naredbu izvrsSiti bez odlaganja. Samo ono $to kazneni zakon zabranjuje
i kaznjava, ne moze podredeni nikad smjeti uciniti na zapovijed pretpostavlje-
noga, pa su duzni obavijestiti gradskog nacelnika ili njegova zamjenika, odnosno
ako bi takva naredba bila izdana od njih, viSu nadzornu vlast o tako primljenoj
naredbi.

Gradski ¢inovnici i sluZbenici ne mogu pored svoje redovite sluZbe obavljati
drugu sporednu, osim ako to gradski nacelnik pismeno dozvoli. Dakle, ne mogu
zauzimati nikakav drugi poloZaj koji bi bio protivan dostojanstvu i ¢asti nji-
hovog zvanja ili bi ih smetao u vrsenju njihovih stalnih sluzbenih duznosti. Ne
mogu biti ¢lanom upravnog ili nadzornog odbora gospodarskih udruzenja ili
zadruga za uzajamno pomaganje, ako po svom poloZzaju u gradskoj sluzbi trebaju
voditi nadzor o takvim ustanovama ili odluciti i dati misljenje u predmetima,
u kojima je zainteresirana bilo koja od tih ustanova. No, svaki drugi gradski ¢i-
novnikisluzbenik duzan je ¢lanstvo u odborima spomenutih ustanova prijaviti
gradskom nacelniku ili njegovom zamjeniku. Isto tako, nije im dopuSteno biti
¢lanom udruZzenja ¢iji se ciljevi protive interesima drzave ili gradske op¢ine ili
su protivni drzavnim zakonima. Zabranjeno im je iskazivanje stranacke pripad-
nosti i stranacko djelovanje i isticanje u bilo kojem obliku. Tako se zabranjuje
upotrebljavanje vlasti i poloZaja u stranacke svrhe kao i utjecanje na podredene
organe i na gradane uopce (¢l. 26-41).3?

Rang gradskih ¢inovnika i sluzbenika unutar jedne kategorije odreduje se prema
polozajnoj plaéi. Ako su polozajne place jednake, stariji je po rangu onaj, koji
je prije dobio tu polozajnu pla¢u. Ukoliko su dva ili viSe njih dobili istog dana
jednake polozajne place, stariji je po rangu onaj, koji radi duze vremena u grad-
skoj sluzbi. Pri jednakom broju godina efektivne gradske sluzbe, odlucuje veci

32 Isto.
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broj godina politicko-upravne sluzbe, a ako bi i to bilo jednako, onda odlucuje
doba starosti. ,StarjeSina“ nadlestva ima najvisi rang prema podredenima. Sve
sporove o rangu rjeSava gradski samoupravni odbor, protiv Cijeg je zakljucka
dozvoljena zalba u roku od 8 dana od dana dostave rjeSenja gradskog nacelstva
kojim se taj zakljucak stranci priopcuje.

Dopusti se podijeljuju gradskim ¢inovnicimai sluzbenicima samo u slu¢aju stvar-
ne potrebe.?® Gradski nacelnik, odnosno u slu¢aju njegove odsutnosti zamjenik u
nacelstvu, dozvoljava dopust do mjesec dana, a preko toga vremena dozvoljava
ga gradsko zastupstvo. Ovo prvo podjeljivanja dopusta, gradski nacelnik moze
prenijeti na podredene organe. Ako ¢inovnik ili sluzbenik iz bilo kojeg razloga
bude sprijecen obavljati sluzbu mora odmah, a najkasnije u roku od 24 sata,
obavijestiti o tome svoga neposredno nadredenog i opravdati svoj izostanak.
On je duZzan javiti gradskom nacelstvu i sve promjene u njegovim osobnim i
obiteljskim odnosima koji imaju utjecaja na njegov sluzbeni odnos prema grad-
skoj op¢ini. Takoder, svake godine gradski ¢inovnici i sluzbenici imaju pravo
na odmor od 2 do 6 tjedana, a duZinu odmora unutar toga vremena odreduje u
svakom konkretnom slucaju gradski nacelnik, uzevsi u obzir primjerice marlji-
vost, produktivnost, zdravstveno stanje i sl. Dobiveni odmor mogu provesti u
granicama drzave, gdje god Zele; a za upotrebu odmora u inozemstvu, moraju
prije polaska u inozemstvo ishoditi odobrenje gradskog nacelstva. Imaju pravo
na odmor bez obzira na vrijeme bolovanja. Ako vise ¢inovnika i sluzbenika iz
jednog ureda Zeli i¢i na odmor u isto vrijeme, odobrit ¢e se upotreba odmora za
zatrazeno vrijeme prema redoslijedu utvrdenim ovim statutom. Ve¢ utvrdeni
raspored odmora moZe se izmjeniti samo kod nepredvidenih i neodgodivih tes-
kih slucajeva, kao na primjer: bolesti, smrti u obitelji itd. Odmor se uopce nece
dozvoljavati za pojedine struke izvjesno vrijeme, ako to trazi interes sluzbe, a
oni koji se ve¢ na odmoru nalaze, mo¢i ¢e se u interesu sluzbe sa istoga, u svako
vrijeme opozvati (¢l. 42-70).

SvarjeSenja, kojima se utvrduju ili mijenjaju sluzbeni odnosi gradskih ¢inovnika
i sluzbenika (stupanje u gradsku sluzbu, unaprjedenje, umirovljenje, i sl.) moraju
biti utvrdena dekretom gradskog nacelstva. Za svakog gradskog ¢inovnika i sluz-
benika osnovat ¢e se i voditi sluzbenicki list, koji ¢e biti pohranjen kod voditelja
personalnog odsjeka. Sluzbenicki list popunjava se samo na osnovu izvornih
isprava, a to¢nost podataka provjerava voditelj personalnog odsjeka. Sluzbe-
nicki list mora sadrzavati: prezime i ime; mjesto, dan, mjesec i godinu rodenja;
narodnost i vjeru; podatke o bracnom stanju (ime i zanimanje supruga/e); po-
datke o djeci (koliko ih ima, njihova imena, datum rodenja i njihovo zanimanje);
podatke o osobama koje uzdrzava; podatke o sluzbi u vojsci; podatke o sluzbi
u ratu; podatke o znanju jezika; podatke o $kolskoj i stru¢noj spremi; podatke

33 Cinovnicaili sluzbenica koja je na porodiljnom ima pravo na dopust od 30 dana.
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o srodnickim vezama sa osobama koje su u istoj struci; podatke o odlikovanju;
podatke o karnosnim i drugim kaznama; podatke o kretanju u sluzbi (napre-
dovanje, premjestanje, ostavka, umirovljenje, itd.); podatke o dopustu, odmoru
i bolovanju; podatke o godi$njim ocjenama; podatke o izvanrednim radovima
u struci; podatke o zanimanju prije stupanja u sluzbu; podatke o knjiZevnim,
znanstvenim i umjetnickim radovima; podatke o imovnom stanju; podatke o
tom, da li je ranije bio u javnoj ili privatnoj sluzbi, u kojoj, te zasto mu je sluzba
prestala; i podatke o stru¢nom ispitu. Sve isprave, na osnovu kojih se popunjava
sluZbenicki list, Cuvaju se posebno u izvorniku ili u ovjerovljenom prijepisu kod
voditelja personalnog odsjeka zajedno s primjerkom sluzbenickog lista, koji se
tamo nalazi.**

Beriva gradskih ¢inovnika i sluzbenika dijeli se na redovnu berivu i skuparinu.
U redovnu berivu pripada osnovna placa, polozajna placa, obiteljski doplatak i
stanarina; a skuparina je dvovrsna i to osobni dodatak na skupocu te narociti
dodatak na sluzbu. Osnovna plac¢a odreduje se prema kategorijama sluzbe (ima
ih pet) i dijeli se u svakoj kategoriji na deset stupnjeva, dok se poloZajna placa
odreduje prema skupinama (ima ih devet) svake kategorije.?® Dakle, gradskim
¢inovnicima i sluZbenicima pripada prema odredbama ovog Statuta obiteljski
doplatak na suprugu i na svako dijete od 150 din. mjesecno. Ovaj doplatak na
djecu im pripada za svako zakonito rodeno, posvojeno ili pozakonjeno dijete i
pastorce, te za suprugu, ako se ne uzdrzava od svog imanja ili dohotka ili osobnog
rada, a Zivi s njime u zajednickom domacinstvu. Pravo na doplatak prestaje, kada
dijete navrsi 16 godina Zivota odnosno i prije toga vremena, ako prestane potreba
da garoditelj uzdrzava. Ako se dijete redovno $koluje, ¢inovnikili sluzbenik ima
pravo, uz dokaz uspjesnog Skolovanja, da mu se doplatak isplacuje i poslije 16.
godine, ali najduze do navrsenja 23. godine Zivota. Njima pripada ovaj doplatak
i za rodake po uzlaznoj i silaznoj liniji pod ovim uvjetima: a) ako s njima Zivi u
zajednickom kucanstvu: b) ako nemaju prihoda od 200 din. ili viSe mjesecno; i
¢) ako su duseno ili tjelesno nesposobni za bilo kakav rad ili privredivanje.

Godisnja stanarina ¢inovnika koji ne primaju osnovnu pla¢u iznosi 3600 dinara,
dok je za ostale ¢inovnike propisana Statutom pri ¢emu iznos iste ovisi o godina-

34 Prema odredbama Statuta (Status ¢inovnika i sluzbenika), bila je utvrdena sljedec¢a
organizacija gradske uprave, odnosno sluzbe koje su djelovale u gradskoj op¢ini: perovodna
sluzba (deset mjesta); gradevno osoblje (deset mjesta); zdravstvena sluzba (Sest mjesta);
veterinarska sluzba (dva mjesta); gospodarska, trzna, bazdarska i vagarska sluzba (14
mjesta); racunokontrolna sluzba (osam mjesta); blagajnicka sluzba (Cetiri mjesta); porezna
sluzba (dvadeset i pet mjesta); potrosarinska sluzba (Cetrdeset i tri mjesta); pisarnicko-
manipulativna sluzba (Cetrdeset i sedam mjesta); podvornicka sluzba (jedanest mjesta), v.
u: HR-DAOS-6, GPO, kut. 5901.

35 Isto., ¢inovnicitreée A.itrece skupine I. kategorije nemaju osnovne place. U poloZajnim
pla¢ama za pojedine kategorije, statutom je odredeno kako se napreduje.
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ma provedenim u sluzbi te kategoriji kojoj pripada gradski ¢inovnik i sluZbenik.
Ona ne pripada ¢inovnicima i sluzbenicima koji su dobili na koriStenje stan od
gradske opc¢ine. Njima isto tako pripada osobni dodatak na skupoc¢u kao i naro-
Citi dodatak na sluzbu, a ¢iji su iznosi, takoder, propisani Statutom. Ako su muz
i Zena gradski namjeStenici, ne mogu oboje primati potpuni osobni dodatak na
skupocu, nego se jedan smanjuje na polovicu, a ako dodaci nisu jednaki, smanjuje
se manji (¢l. 71-116).3¢

Ocjenjivanje gradskih ¢inovnika i sluzbenika obavlja se kad se odlucuje o stal-
nosti zaposlenja i kad se daje godisnja ocjena. Za ocjenjivanje su potrebni ovi
podaci: o vladanju u sluzbiiizvan nje; o marljivosti i pouzdanosti u sluzbi; o tome,
koju je vrstu poslova radio u vremenu za koje se vrsi ocjenjivanje, i sa kakvim
uspjehom; o postupanju sa strankama. Ocjenjivanje se treba izvrsiti u veljaci za
proslu godinu, na sjednici gradskog nacelstva na kojoj voditelj odnosnog odsjeka
daje izvjestaj glede svakog namjestenika. Gradski nacelnik ocjenjuje izvjestitelje
i predstojnike gradskih ureda, dok se ravnatelj gradskog nacelstva ne ocjenjuje.
Ocjene koje se mogu dobiti su odli¢an, vrlo dobar, dobar i slab. Cinovnik i sluzbe-
nik koji je dobio godi$nju ocjenu ,slab“ ne moze se unaprijediti u narednoj godini
niti mu se uopce vrijeme provedeno u sluzbi sa ovakvom ocjenom moZze ra¢unati
u rok za unaprjedenje. Onaj tko za dvije uzastopne godine dobije ocjenu ,slab“
gubi 20% osnovne i poloZajne place za godinu dana, a tko takvu ocjenu dobije
tri puta uzastopce ili Sest puta u tijeku sluzbe, taj se uklanja iz sluzbe, odnosno,
ako ima pravo na mirovinu, dobiti ¢e ju bez prava na dodatke na sluzbu. O svakoj
ocjeni mora gradsko nacelstvo pismeno obavijestiti ocijenjenoga koji protiv te
odluke, kao i njegov nadredeni, ima pravo uloZiti Zalbu u roku od 8 dana, od
dana primitka odluke, gradskom samoupravnom odboru koji o ocjeni konacno
i bezprizivno odlucuje.

Zakarnosni postupak protiv gradskih ¢inovnika i sluzbenika vrijede odrebe ¢l.
57.do ¢l. 62., zatim ¢l. 113. do ¢l. 117. Zakona o ustroju gradskih op¢ina od 21.
lipnja 1895. sa kasnijim nadopunama tih propisa. Oni su odgovorni za svaku
Stetu koju nanesu bilo kome svojom krivnjom, povredom ili zanemarenjem svoje
sluzbene duznosti, ukoliko se ta Steta ne moZe drugim nacinom nadoknaditi
(¢l. 1294. 0GZ-a). Sindikatske prituzbe protiv gradskih ¢inovnika i sluzbenika
rjeSava gradski upravni odbor u prvom stupnju te postupa u tom pogledu prema
postoje¢im propisima.

Jedan od nacina prestanka sluzbe u gradskoj op¢ini je i presuda karnosnog
suda, kad je sluzbenik osuden na umirovljenje ili otpust iz sluzbe. Osim pre-
sudom karnosnog suda, sluzba prestaje joS i presudom redovnog suda, zatim
zbog razloga koji su odredeni u Statutu, po volji ¢inovnika te smrc¢u. Temeljem

36 Isto.
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presude redovnog suda sluzba prestaje, kad je namjeStenik osuden na kaznu
koja po kaznenom zakonu povlaci gubitak sluzbe, ili je sama kazna gubitak
sluZzbe. Nadalje, Statutom su odredeni razlozi temeljem kojih sluzba prestaje,
kao na primjer kad ¢inovnik ili sluzbenik postane umno ili fizicki nesposoban
za sluzbu; bude tri puta uzastopce ili Sest puta u tjednu sluzbe slabo ocijenjen;
istupi iz drzavljanstva itd.?” Po volji ¢inovnika i sluzbenika sluzba prestaje, kad
¢inovnik ili sluzbenik podnese pismenu ostavku na gradsku sluzbu, odnosno
ako podnese molbu za umirovljenje, a tim pravom ¢e se mo¢i posluziti jedi-
no ako je navrsio broj godina sluzbe potreban za punu mirovinu. Ostavku na
sluzbu treba pismeno predati ,neposrednom starjeSini“ u sluzbi, no ona nece
imati pravne snage dok je ne prihvati gradsko zastupstvo. Stoga je ¢inovnik ili
sluzbenik duzan neprekidno i po propisima vrsiti svoju sluzbu sve dok ne bude
razrijeSen iste. Ako to traZe vaZni interesi sluzbe, moZe gradsko zastupstvo na
izvjesno vrijeme odgoditi prihvat ostavke na sluzbu, a ne smije ju prihvatiti ni
u jednom slucaju onda, kad je protiv njega poveden karnosni postupak. Odluku
o prestanku sluzbe na osnovu Statuta ili volje ¢inovnika i sluzbenika, bilo da se
njome on otpusta ili umirovljuje, donosi gradsko zastupstvo. Protiv ove odluke
dozvoljena je zalba redovitim putem na visu upravnu vlast u roku od 8 dana od
dana primitka te odluke. Gradsko nacelstvo donosi odluku o prestanku sluzbe
temeljem pravomoc¢ne presude redovnog ili disciplinskog suda te protivnje nema
pravo zalbe. Po prestanku sluzbe, ne moze ¢inovnik ili sluzbenik sam napustiti
sluzbu, nego mora biti nadleZno razrijeSen. RazrijeSenje se izvrSuje odmah, ¢im
odluka postane pravomoc¢na u slu¢aju otpustanja na osnovu presude redovnog
ili disciplinskog suda kao i u slu¢ajevima ¢l. 127. Statuta (¢l. 117-130).%®

Gradski ¢inovnik i sluzbenik ne moze biti umirovljen prije nego $to navrsi broj
godina sluzbe koji je potreban za stjecanje pune mirovine. Iznimno, moze se
gradski ¢inovnik i sluzbenik umiroviti i prije ovog vremena, ako je navrsio 60
godina Zivota. Medutim, ¢inovnik i sluzbenik mora i¢i u mirovinu i prije navr-
Senog potpunog broja godina sluzbe, i to: ako je navrsio 65 godina Zivota; ako
je godinu dana reaktiviran u sluzbi, a po propisima ovog Statuta ima pravo na
mirovinu i nema praznog mjesta; ako nastupi jedan od ovih sluc¢ajeva® (kad
¢inovnikili sluzbenik postane umno ili fizicki nesposoban za sluzbu; kad padne
pod skrbnistvo ili stecaj ili kad je nad njim produzena oc¢inska vlast; kad ne moze
obavljati sluzbu zbog bolesti dulje od 12 mjeseci; te kada je tri puta uzastopno
ili Sest puta u tijeku sluzbe slabo ocijenjen), a po op¢im propisima ima pravo na

37 Daljev.u: ¢l. 127. Statuta.
38 Statut, v.u: HR-DAOS-6, GPO, kut. br. 5901.

39 Cinovnik i sluzbenik koji je umirovljen iz razloga navedenih u ovim slu¢ajevima moze
biti reaktiviran u sluzbu kad taj razlog prestane, ali samo na poziv gradskog nacelstva i ako
veé nije navrsio 60 godina Zivota.
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mirovinu. Mirovina te€e od prvog dana sljede¢eg mjeseca, otkako je odluka o
umirovljenju postala pravomo¢na. Nitko nema pravo dobivati dvije mirovine
od gradske opc¢ine. RjeSenje o pravu na mirovinu i o mirovinskim berivama
gradskih ¢inovnika i sluzbenika i njihovih obitelji donosi gradsko zastupstvo.
Nezadovoljna strana ima pravo Zalbe na viSu upravnu vlast u roku od 8 dana od
dana primitka odnosne odluke. Sve mirovine isplacuju se analogno, iz gradskih
sredstava i treba ih osigurati u gradskom proracunu.

Prema potrebi, za poslove svih struka moZe se postaviti i pomo¢no osoblje koje
za svoj rad dobiva dnevnicu ili pausalnu plac¢u koju odreduje gradski nacelnik.
Na pomoc¢no osoblje ne protezu se odredbe ovoga Statuta. Pomo¢no osoblje
postavlja i otpusta te vrsi nad njima disciplinsku vlast gradski nacelnik. Protiv
odluke gradskog nacelnika o otpustu ili disciplinskoj kazni opomene, ukora ili
novc¢ane kazne nema se pravo Zalbe.

5.3. Uskladivanje poloZaja gradskih ¢inovnika i
sluzbenika s poloZajem drzavnih sluZzbenika

Gradsko nacelstvo je 1934. donijelo prijedlog o izmjeni dosadasnjeg Statuta za
gradske ¢inovnike i sluzbenike iz 1930. s obzirom na zakljuc¢ak gospodarsko-
financijskog odbora da se nadleZnosti gradskih sluzbenika trebaju izjednaciti sa
onima drzavnih sluzbenika.*® DonoSenje tih izmjena i dopuna Statuta nuzna je
posljedica spomenutog zakljucka, budu¢i da se promijenjenim berivama, odnosno
izjednacenjem beriva gradskih sluzbenika sa berivama drzavnih sluzbenika ne
izmjenjuju samo statutarne ustanove koje govore o berivama, nego se mijenja
i sam sustav podjele sluzbenika, a mijenjaju se i nazivi. Doneseni zakljuc¢ak u
proracunskoj raspravi temeljem prijedloga gospodarsko-financijskog odbora
o izjednacenju beriva, imao je samo posljedicu da se u proracun uvrsti svota za
osobne izdatke koja predstavlja sumu beriva svih pojedinih gradskih sluzbe-
nika u visini beriva drzavnih sluzbenika. Kao $to su i svi dotadasnji proracuni
osobnih izdataka imali svoju pravnu podlogu u postoje¢im statutima, tako i ovi
smanjeni osobni izdaci moraju imati tu svoju podlogu, ne u postojecem statutu,
nego na novo donesenim pravnim propisima, koji ¢e odrediti materijalni iznos
u visini uvrstene svote. Radi toga bilo je vazno donijeti promjenu statuta, pa je
gradsko zastupstvo na sjednici odrzanoj 27. lipnja 1934. jednoglasno prihvatilo
,Dodatak i izmjene” Statuta za gradske Cinovnike i sluzbenike.*!

Naslov ,Statut o ¢inovnicima i sluZbenicima op¢ine slob. i kr. grada Osijeka“
promijenio se i sada glasi , Statut o sluzbenicima op¢ine slob. i kr. grada Osijeka“.
Ukinuti su ¢lanci prijasnjeg Statuta koji su uredivali podjelu gradskih namjeste-

40 Zapisnik sjednice gradskog personalnog odbora, v. u: HR-DAOS-6, GPO, kut. br. 5902.
41 Zapisnici gradskog zastupstva, v. u: HR-DAOS-6, GPO, knjiga br. 1085.

176



V. Lachner | ctp. 153-181

nika i uvjete koji su se zahtijevali za pojedine kategorije ¢inovnika i sluzbenika,
nadalje kojima je bila odredena beriva gradskih ¢inovnika i sluzbenika, dalje kre-
tanje u sluzbi, zatim utvrdeni iznosi godiSnjih stanarinai tzv. skuparine. Prema
novom Statutu, gradski sluzbenici dijele se na ¢inovnike, ¢cinovnicke pripravnike,
zvanicnike i sluZitelje. Kao osnovna sprema za ¢inovnike zahtijevalo se sljedece:
a) fakultetska sprema sa svim propisanim ispitima, odnosno diplomom, koja se
kod nas priznaje i daje osposobljenje za doti¢nu struku; b) zavrsSena srednja ili
njoj jednaka skola s propisanim zavrsnim ispitom; c) zavrSena Cetiri razreda
srednje Skole ili njoj jednake Skole s propisanim zavr$nim ispitom. Za sluzbu
zvanicnika zahtijevala se najmanje osnovna $kola i dva razreda srednje ili njoj
jednake Skole, a za sluzitelje s uspjehom zavrsena osnovna skola. Izborom se
popunjavaju sva pocetna i neka ¢inovnicka mjesta, dok gradske zvanicnike i
sluZitelje imenuje gradski nacelnik, a o njihovoj stalnosti odlucuje gradsko za-
stupstvo. Postavljanju na jedno ¢inovnicko mjesto mora prethoditi pripravna
sluZba, koja traje tri godine i poloZeni strucni ispit (¢l. 1-17).

Novim Statutom odredena je i nova sistematizacija osoblja koje je djelovalo
unutar sluzbi gradske op¢ine, tj. povecan je broj osoblja unutar perovodne, pod-
vornicke sluzbe i sl. te su ustrojena i neka nova ¢inovnicka mjesta, kao npr. kod
zdravstvene sluzbe. Sva zvanja ¢inovnika dijele se na polozajne skupine (I11.-X.),
a skupinaIIl.iIV.ima po dva stupnja. Sve ono $to je odredeno za skupine vrijedi
i za stupnjeve (ima ih deset). Beriva gradskih ¢inovnika dijeli se na placu, polo-
Zajni dodatak, na osobni dodatak na skupoc¢u i obiteljski doplatak na skupocu.
Cinovni¢ke mjesecne place, poloZajni dodaci i osobni dodaci na skupoé¢u odredeni
su novim Statutom pri Cemu se moze primjetiti smanjenje tih iznosa u odnosu
na iznose utvrdene prijasnjim Statutom.*? S obzirom na to da je sustav placa u
dvadesetima obiljeZila velika inflacija, on je morao biti prilagoden postoje¢im
prilikama. Isto tako, ¢cinovnic¢ki pripravnici primaju u svoje ime mjesecne place,
Cija visina ovisi o poloZajnoj skupini u koju je ¢inovnik rasporeden, pa tako oni
koji surasporedeni u VIII. skupinu primaju najvece iznose, dok oni u X. najmanje.
Pokraj place, pripravnicima pripada i porodi¢ni doplatak na skupoc¢u. Nadalje,
beriva gradskih zvani¢nika dijeli se na pla¢u, osobni dodatak na skupoc¢u te po-
rodic¢ni doplatak. Sva zvanja zvani¢nika podijeljena su na tri poloZajne skupine.
Place zvani¢nika imaju po tri periodske povisice u L. skupini, a u II. i I1I. po dvije
periodske poviSice. Konacno, beriva sluzitelja dijeli se na placu, osobni dodatak
na skupocu i porodi¢ni dodatak na skupocu. Sva zvanja sluzitelja podijeljena
su na dvije poloZajne skupine, a njihove pla¢e imaju po tri periodske poviSice u
svakoj skupini. Periodske povisice dobivaju se poslije svake tri godine provedene
sluzbe u doti¢noj skupini. One se odreduju po sluzbenoj duznosti. Cinovni¢ki

42 Tablicacl. 21. ,Dodatkaiizmjena“ Statuta o ¢inovnicima i sluzbenicima op¢ine slob. i kr.
grada Osijeka iz 1930. godine, v. u: HR-DAOS-6, GPO, kut. br. 5902.
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pripravnici postavljaju se u najniZu skupinu, koja je odredena za zvanje njegove
struke uz uvjet, da su proveli tri godine pripravnicke sluzbe i polozili propisani
prakticni ispit. Gradski ¢inovnik napreduje u viSu poloZajnju skupinu, ako je
proveo u prethodnoj skupini najmanje po cetiri godine, i to u skupinama X.i1X., a
u skupinama VIII., VII., VI, V.i IV. tri efektivne godine. Zvanicnici se unapreduju
u viSu polozajnu skupinu, ako je u prethodnoj provedu najmanje devet godina; a
sluZitelji se unapreduju, ako u prethodnoj skupini provedu najmanje dvanaest
godina. Sluzba zvani¢nika i sluzitelja je prve tri godine privremena i rasporeduje
se u III. odnosno II. poloZajnu skupinu (¢l. 18-32).4

Sto se ti¢e ocjenjivanja, propisano je da gradski sluzbenik koji dobije godi$nju
ocjenu ,slab“ gubi pravo na napredovanje i u polozajnoj skupini i u periodskoj
povisici za jednu godinu. Nadalje, tko za dvije uzastopne godine dobije ocjenu
»slab“ gubi 20 % place za godinu dana i tu drugu godinu gubi za napredovanje, a
tko takvu ocjenu dobije tri puta uzastopce ili Sest puta u tijeku sluzbe, taj dobiva
otkaz iz sluzbe, odnosno ako ima pravo na mirovinu, umirovljuje se bez prava
na polozajni dodatak na sluzbu. Gradski sluzbenici stjecu pravo na mirovinu
kada navrse 10 godina efektivne gradske sluzbe, a u taj rok racuna se i drzavna
i samoupravnicka sluzba koja je gradskom ¢inovniku priznata prigodom prije-
laza iz drzavne odnosno druge javne sluzbe u gradsku sluzbu. Osim razvrstanih
sluzbenika, mogu se uzimati u gradsku sluzbu ,kontraktualni“ ¢inovnici za ¢i-
novnicke poslove i dnevnicari za poslove zvanic¢nika i sluzitelja. Prava i duznosti
kao i nagrade tih osoba odreduju se odlukom o prijamu, gdje nagrade nikako
ne mogu biti veée od place koju bi isti mogao dobiti da je razmjeSten u najnizu
skupinu prema njegovim kvalifikacijama (¢l. 19-51).**

6. Zakljucak

Kada se razmotri poloZaj gradskih ¢inovnika i sluzbenika u osjeckoj gradskoj
op¢ini u meduratnom razdoblju u odnosu na njihov poloZaj za vrijeme Austro-
Ugarske, moze se konstatirati da je i prema ovim Statutima bio primjenjen sustav
klasifikacije sluZbenika koji ih je klasificirao u vrste i zvanja ovisno o stupnju
stru¢ne spreme koja je bila potrebna za njihovo obavljanje. Place gradskih na-
mjeStenika do tada bile su regulirane austro-ugarskim zakonima, po kojima su
postojali placevni razredi, a nakon ¢ega je uspostavljen sustav diobe na osnovnu
i poloZajnu pladu, sa dodacima. Uslijed toga, place gradskih namjeStenika izjed-
nacene su sa placama drzavnih sluzbenika. To predstavlja veliku novinu, jer su
do tada gradske opc¢ine imale koliko-toliku financijsku samostalnost prilikom

43 Statut o sluzbenicima op¢ine slob. i kr. grada Osijeka iz 1934., v. u: HR-DAOS-6, GPO,
kut. br. 5902.

44 Isto.
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odredivanja visine pla¢a gradskih namjestenika. Od tada se uvodi i sustav ocje-
njivanja koji je u neposrednoj vezi s ostvarivanjem pojedinih prava, odnosno
utvrdivanjem odgovornosti gradskih namjestenika. Temeljne pravne posljedice
koje su Statuti vezali uz ocjenu odnosile su se na moguc¢nost napredovanja (u visi
ili niZi platni razred), na prestanak sluzbe, ili gubitak mirovine. Stoga, moze se
zakljuciti da je glavna svrha ocjenjivanja utjecala na nagrade ili kazne.
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Summary

In this paper, author discusses and analyzes the normative regulation of the position
of city officials and civil servants, their legal status and the payment system in the
Osijek city administration in the period from the proclamation of the Kingdom of
Serbs, Croats and Slovenes in 1918 to the promulgation of the 1934 Municipalities
Act. In covering the topic, the author primarily used the relevant legislation and
the archival material available at the State Archives in Osijek. Considering the
position of city officials and civil servants in the city of Osijek between the two
world wars in relation to their position during the Austro-Hungarian Empire, the
normative analysis shows that city officials and civil servants were part of the
occupational classification system in the interwar period. The city employees were
ranked according to types of occupations and the level of professional qualifications
required to perform them. Until then, the salaries of city employees were regulated
by Austro-Hungarian laws, according to which there were wage classes, and city
municipalities had some kind of financial autonomy in determining the amount
of salaries of city employees. A significant novelty in the inter-war period was the
established system of dividing payments into basic and position wages, including
bonuses. The salaries of city employees were made equal to those of state servants.
It resulted in introducing an evaluation system which was directly related to the
exercise of individual rights and determining the responsibilities of city employees.
The Statutes related to the evaluation system included the possibility of promotion
and demotion (to a higher or a lower payment class), termination of service, and
loss of pension. Consequently, it may be concluded that the main purpose of the
evaluation system was to institute the standards for rewards or penalties.

Keywords: city officials, civil servants, occupational classification system, payment
system, Kingdom of Serbs, Croats and Slovenes (Yugoslavia).
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odHocu. OHe 06pa3syjy o6ase3yjyhe nosumugHo hpusamHo npaso Eeponcke
YyHuje (acquis communautaire). Ocum rux, y pady aHaausyjemo u mode-
npasuJa, ymemesoeHa HA 3ajedHUYKO] npasHoj mpaduyuju u Kyamypu
esponckux dpacasa, Koja cy noHydu1u npasHu meopemu4apu 3a 6ydyhe u
3ajedHU4KO e8pONCKO NpusaAMHoO npaso (acquis commune).

KyuHe peuu: esponcko npusamuo npaso, npusamuo npaso Eeponcke
YHUje, egpoheusayuja npugamHoz npasd, e8PONcKU 2pahaHcku 3aKOHUK.

"ivana@prafak.ni.ac.rs
" Paj je HacTao y OKBUPY npojekta 002080pHOCM y NPABHOM U OPYyWMEEHOM KOHMeKCmy,
koju ¢uHaHcupa [IpaBHu dpakyntety Humy (2021-2025).
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1.¥YBog,

[locneamrX HeKOMKO AeceTieha NpUBaTHO paBo y EBponu noj cHaXXHUjUM
je yTuLajeM 3aKOHOJABHUX AaKTUBHOCTH EBpOIICKe yHHje y MNOAPYyYjy
npuBaTHoONpaBHUX ofHOcA. Hajnpe je CMepHUL0OM 0 OATOBOPHOCTH 32 IPOU3BO/E
¢ HegocTtaTkoM u3 1985.! y rpahaHcKkoM mpaBy 0OTBOpPEHO HOBO IMOTJIABJbE O
OArOBOPHOCTH NpoM3Bohaya 3a WITeTy 0Jf TAKBOT NPOU3BOJa. YcaeAue Cy
CMepHHIle 0 3alITUTH MOTPOIIAYa Y YrOBOPUMA 3aK/byYeHUM Ha Ja/bUHY?, 0
HeJJ03BO/beHUM KJlay3yJlaMa y NOTPOIIAYKUM yroBoprMMa® U BeoMa 3HayajHa
CMepHuLa o ofpeheHUM acneKTUMa mpojaje pobe U rapaHnyjamMa 3a wy,
KOjoM ce leUHHUIIE [I0jaM ca06pa3HOCTH pobe U NpeMa leMy o pehyjy npaBa
noTpolaya Kyln/beHe pobe ¥ 0ATOBOPHOCTU NPOJAaBLA y C1y4ajy OACTyNama.
buMa 1 KacHuje JOHETUM CMepHUIaMa Ay060KO ce 3aJUpe y HallMOHAJHO
NpHUBATHO NPaBO JprKaBa YIaHUILA, T0CEOHO Y BUXOBE NPONuce 0 paBUMa U
3alUTUTHU NoTpoada. OrpaHuYeHa HaAJIeXKHOCT YHHUje y MaTepUju IPUBATHOT
npaBa oJpeJuJia je lbeHe 3aKOHOJaBHe IPUOPUTETE U yCMepera, TaKo Ja ce
Y BehrHa cMepHHLla TU4e 110J10aja MOTpolllaya Ha je JHUHCTBEHOM €BPOIICKOM
TPXULITY. IbuxoB 6poj U 06yxXBaT MaTepuje Aaje JeTUTUMUTET TBPAKBHU Ja
ce y rpabanckom npaBy EBporncke yHHUje npaBo noTpoliaya eTabaupaso Kao
camocTaJjiHa npaBHa rpaHa (Ranieri, 2009: 101). 3ajegHo ca cMepHHUILIAMa O
HeKHM JIpyTUM NIUMTawkbUMa IpUBaTHONPaBHUX 0JJHOCA, OHe UCLpTaBajy obpuce
3ajeJHUYKOT eBPOICKOr TPUBATHOT IpaBa, ay TOHOMHOT M HOBOT Y 1ieJIOM IIpaBy
EV.° EBponeunsanuja npuBaTHOr [IpaBa, KOjUM TEPMUHOM Ce O3HavyaBajy OBe
NpoMeHe, JaHAC je y CPeIUIITY NaKibe MOCJeHHKa eBPOIICKe MpaBHe MUCJIN.®
OcuM 3aroBopHHKa HUJeje 0 3ajeJHUYKOM rpahaHCcKOM nMpaBy U NPUBATHOM
npaBy 3a EBpony, uMa 1 IpoTUBHUKA UJIH, MaKap, cken'TUKa. [loce6Ho ce mehy
dpaHLyCKMM TeopeTH4YapuMa IpaBa He IJeJa 6/JaroHakJoHO Ha Moryhe
pesysTaTe leHOT 0X)KUBOTBOPEA, Nocebulie Ha EBponcky rpahaHcKy 3aKOHUK,

1 Cmepnuna85/374/EE3 oyjesHayaBaky npaBa JipkaBa 4JaHHLA y NOTJIely OATOBOPHOCTH
3a npousBojie ¢ HejoctaTkoM, 0] 1985 L 210/29.

2 CmepHuna97/7/E30x20.5.1997. 0 3a1luTUTH IOTpOLIAYa y MOIVIeZy yTOBOPA 3aKJ/by YEHUX
Ha fJa/buny, 0] 1997 L 144/19.

3 Cmepuunua 93/13/EE3 of 5. 4.1993. 0] 1993 L 95/29.

4 CmepHuna 44/1999/E3, ox 25.5.1999. 0] 1999 L 171/12. O 0BOj CMepHULH JeTAJ/bHO ¥:
Cumonosuh, 2009: 703-724.

5 JleruciaTuBHA MHTepBeHNMja opraHa u Tesa EY, cBakako, He nmpoJiasu 6e3 ofpeheHnx
JUJieMa ¥ U Tamka, Toce6HO 0 CMepHHUIaMa Kao HajoZeCHUjeM HHCTPYMeHTY ypehema
NpHUBaTHONPABHUX OJiHOCA. MU CJIH Ce, TPUTOM, Ha FbMXOBO IIPABHO IjCTBO U METO/] KOjUM
MOCTajy ZIe0 YHYTpallkber NpaBHOT MOPETKa Jp>KaBe YJaHUIle, IOTOM U Ha CaApKajHy U
CTPYKTYpPHY IpOMeHY IIpaBa Koje ca co60M JJOHOCH OpraHu3aidja nonyT EBpomncke yHuje.

6 Bugerwu, Hup., u/Jejy 0 eBpOIICKOM IPUBATHOM IIpaBy Ka0 MEIIOBUTOM IIPaBHOM CUCTEMY
KoJ: Smits, 1998: 328-340; Martiny, Witzheb, 1999; Hartkamp, 2002; Riesenhuber, 2006.
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KOju 64 3aMeHMO HalMoHaJHe rpahaHcke koaudukauuje (Cornu, 2002: 351,
Ranieri, 2009: 102, namn. 192). OBo He Tpe6a ja HAC YYAHU YKOJHUKO Ce MOICETUMO
HalLlMOHAJIHOT MOHOCa Koju cy PpaHuysu yrpaguiau y csoj Code civil.

Juckycuje o noTpebu yjeaHayaBama NPUBATHOT MpaBa, UNAK, HUCY OuJie
y3ajiyZHe: U3pOAUJIO Ce BULIe UHUIAjaTUBa U aKaJleMCKHUX IIpojeKarTa, LITOo
NIPYMBATHUX, LITO jaBHUX, Y KOjUMa Ce UCTPAXKY]jy N0JleCHU UHCTPYMEHTH U
MO/leJIM HOBOT — ONIITEr IPUBATHOT IpaBa, HOBOT ius commune. Komucuja npoo.
Ouia Jlanpza, 1o y3opy Ha aMepU4Ke IpaBHe TEKCTOBe restatement, uspazuaje
PECL - 3ajeHUYKa HaveJsia 1 OCHOBHA MTPAaBUJIA eBPOICKOT YTOBOPHOT ITpaBa,’
Heo6aBe3yjyhu U HedopMasiHU U3BOP HOPMU 3a YTOBOPHE OJHOCE HA KOjU Cy
Ce KaCHUje yIyieflaJyd MHOTH JPYTY TeopeTH4Yapy 3aUHTEpeCOBAHU 3a UJejy
3ajeJHUYKOT €BPOIICKOI IpUBaTHOT npaBa. HeMayku TeopeTuyap ynopegHor
npaBa Kpucrtujan ¢oH Bap pykoBoguo je CTyaujckoM rpynom 3a EBponcku
rpahaHCcKY 3aKOHUK;® UTAIMjaHCKY LIUBUJIMCTA U poMaHucTa By3ene Fangondpu
npeasioxuo je Avant-projet Code européen des contacts.’

EBpoIcKkM napJjlaMeHT Yy HEKOJIMKO HaBpaTa o34 paBUo je uzejy 3a EBpony
3ajeIHUYKOT NPUBATHOT npaBa. TakBy MHUIUjaTUBY NpuxBaTUJa jejyaa 2001.
EBporncka KOMHUCHja ¥ IpeJicCTaBUJIa [IJIaH SUCKYCHje O EBPONICKOM YTOBOPHOM
npaBy, Te 103BaJla HAa JOCTaBJbakbe IpeJJiora o MoryhuM HaunHUMa CHaXKHU]jer
NOBe3MBama, YakK U yjeJJHauyaBawa, HAalJMOHAJHUX [paBa Ap>KaBa 4JaHULa y
0BOj o6J1acTu.'?

7 Lande, Beale (eds.), Principles of European Contract Law, Part I-1I, The Hague, 2000, Part
111, 2002.

8 Crypujckarpyna3a EBponcku rpahaHcku 3akoHUK ocHOBaHa je 1999. kao HacsiegHUIA
KomMucuje 3a eBpoIncko yroBopHO NpaBo, Ha YHUju ce pajJ U HajgoBesyje. [pyna je Ha
cebe npey3esia 030MJ/baH 3a/jaTaK caCTaB/bakba 3aje JHUYKUX €eBPOICKUX NPUHIMIA O
Haj3HA4ajHUjUM JleJIOBUMa 06JIMrallMOHOT IpaBa M HEKMM CTBAPHUM ITPAaBHMa Ha IOKPETHUM
CTBapHvMa, N0ce6HO Ba)KHUM 3a je JUHCTBEHO eBPOIICKO TpxKULITe. BuseTu: Von Bar, Swann,
2010: vii.

9 BpejynoMeHYTH Jja cy CIMYHU IPOjeKTH 00je/IHibaBaba HallMOHAJHUX IPUBATHONPABHUX
cucTteMa 3abesiexxeHu Beh nocJie [IpBor cBeTCKOTr paTa, A0Ay1e, He TOJUKO aMOUIIMO3HH ia
o06yxBaTe CBe eBpOINCKe Ap:kaBe, Beh camo Heke o bux. HanpTt utanvjancko-dpaHiyckor
ob6siMranuoHor npana, us 1927 (Projet de Code des obligations et des contracts, text definif,
Rome, 1928, Paris, 1929), Huje 6u0 ycnemiaH, aJiu je yTUIao Ha rpahaHcke Kogudukamuje
n3 1930-ux roguHa. Y npunpemMama Kogrudukalmje no/bCKor obauraoHor npasa 1933.
CBECHO Cy TpakeHHU y3opu y Hemaukom rpahaHckoM 3akoHUKY, aycTpHjckoM ABGB-y u
mBajuapckoM OR u moMmenyToM HanpTy nranujancko-$paHIyCKOT 06TUrallHOHOT TpaBa.
C 063MpoM Ha TaKBe yTHIIdje, TaJalllba NpBa rpahancka kogudukanuja [lobcke Mmoxe ce
cMaTpaTHy MpPBOM NpaBoM eBpornckoM rpahanckom kogudukanujom (Ranieri, 2009: 106).

10 Caonumrtemwe Komucuje ox 11. 7. 2001, ynyheno CaBeTy u EBponckoM napJjiaMeHTy O
eBpomncKoM yroBopHoM npaBy, COM (2001), 398 final. UsgBajamo: Y npoTeK/IMM roguHaMa
Jl0CTa ce AUCKYyToBaJsIo 0 MoryheM yckahuBamwy HaljHOHAJTHUX NIPUBATHUX [TPaBa, 10CE6HO
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[llupom EBpone y npaBHO-MOJUTUYKHUM U HAyYHUM KpyroBUMa 06HOBJ/beHaA
je nebaTa o eBponersalyju NpUBATHOr IIpaBa U yroBOpHOr npaBa. EBponcku
napJjiaMeHT ce Pe3osiynipjoM o npubJinKaBamy rpahaHcKor U TProBUHCKOT
npaBa Ap>aBa ynaHuna u3 2001. nokaszao Kao U3PUYUT 3aTOBOPHUK TaKBe
nzeje. Y rongunu 2003. npeJcTaB/beH je U KOHKpeTaH NJaH paja; EBponcka
komucwuja je EBpornckom napsiameHTy U Behy ynyTusa caoutemwe nojs HasuBom
»,Ka KoxepeHTHHjeM eBpOINCKOM yTrOBOPHOM MpaBy. AKIMoHH niaH“ (COM,
2003 68 final), y koM je U3/10%kUJIa PA3JIUIUTE NPEAJOTe 3aUHTEPECOBAHUX
cTpaHa. McTaksa je Heko/iMKo Moryhux nyTeBa yje/jHauaBama IpUBaTHOT U
yroBOpHOT npasa. [IpBa onyuja, HajMawe NoApKaHa, 6uJa je ja ce peliaBambe
npob6JieMa M3a3BaHUX PA3/JMUYMTUM HaAllMOHAJHUM IpPUBATHHUM IpaBHMa
NpenyCcTH TPXKULITY. /IpyroM ce nJieAupasio Ha yCBajambe 3aje JHUYKUX Hayesa
€BPOIICKOT YTOBOPHOTI IpaBa, a TpehoM — Ha o6 oJbliake NoCTojeN X NpaBHUX
npaBuJa. YeTBPTOM OINIIAjOM NIPELJI0KEHO je JOHOLIeh e IOCBE HOBUX TPAaBHUX
HOPMH eBPOIICKOT YTOBOPHOT paBa KojuMa 6U ce 3aMeHUJIe cMepHHULe. M eja
je 6pameHa COJIMJHMUM apryMeHTHMa U yKa3WBabeM Ha TO /ia Ce pa3IMYUTUM
CMepHHUILIaMa UCTO NUTake pas3ju4yuTo ypebyje, fa HefoCTajy UCTOBETHE
JNebUHHUIIM]je OMIITUX MOjMOBA U UHCTUTYTA, U [la HEPETKO CBaKa CMepHHIA
HyAU concTBeHe Aedununuje u ca. Tpehy onnujy EBporncka koMmucuja Buzea
je Kao HajnoZileCHUje CpeICTBO 32 OCTBapeme NOCTAaB/bEeHOT [1U/ba — yCaTJalleHO
€BPOIICKO YTOBOPHO NPaBo, jeJHAKO NpUXBaheHo U MPUMemhUBAHO Y ip>KaBaMa
yjaHuLaMa. HajBa)kHUju KOpakK Ka nob6oJbllaky N0CTOjehux 3aje JHUYKHUX
IpaBuUJIa jecTe ycBajarwe pedpepeHTHOT OKBUPA, 3ajeITHUYKUX ONIUTUX IPABHUX
HayeJila U [OjMOBA €BPOICKOr YrOBOPHOT MpaBa. TakBUM pedepeHTHUM
OKBHUPOM OCTBapuJia 64 ce Tpu Lusba. Hajnpe, npu npepahuBamwy nocrojehux
CMepHHULA UJIY NIpe/Jiarakby HOBUX paBuJia, KoMmucuju 61 nocayKuo peyHuK
MojMoBa, AebUHHUIUjA U jeAUHCTBEHE TepMHUHOJIOTHje (HIp., AedUHHUCAKE
YTOBOPHE IITETE, TOCeUIIa HEUCTTY Ibetha yroBopa H ¢J1.). [loToM, pedepeHTHH
OKBHUD je cpencTBo Beher MehycobHor npubnxKaBawka YroOBOPHUX IpaBa
Jlp>kaBa yJlaHULa YHUje, [1a U [p>KaBa U3BaH we. [locayxno 61 HaljMOHAJTHOM
3aKOHO/IaBIy /1a YOUH 3ajeIHUYKe, ToBe3yjyhe Tauke c ApyruM ApKaBaMma 4 Jja
pas3BHje 3ajeJHUYKE NIPUHIIMIIE U HAj00/ba pellera, Bojehu payyHa o nocTojehoj
CY/ICKOj IpaKCHU HallMOHaJIHUX CYy/0Ba, TOCEOHO HAjBUIIUX, U YCIIOCTAB/bEHO]
MpaKCH Ha MOJpy4jy yroBopHux ofHoca (Ranieri, 2009: 109).

Y 2004. ronnau KoMucuja je npeZcTaBu/ia KOHLENT U3paje 3ajeJHUYKOT
pedepenTHor okBupa (CFR, Common Frame of Reference), koju 6u caap»xao

yroBopHoOr npaBa. ¥ nepuoay ox 1985. 1o 1999. noneTo je ceaM cMepHHUIIA Y KOjUMa ce
eBpOICKHU 3aKOHO/aBal 103abaBuo oapeheHUM nuTamkbUMa YTOBOPHUX OJHOCA. Y 0BOM
ctagujymy EBponcka koMucuja ce e 06aBeCTUTH 0 TOMe KOJIMKA je ToTpeba 3a Aa/bUM
TaKBUM MepaMa, Te 1a Jiu Tpeba padyyHaTH Ha oJpel)eHe KOHKpETHE CUTyallHje y KOjuMa HUje
moryhe Hahu 3ajeiHNYKO, CBUMa NPUXBAT/bUBO pellewe (BugeTn u: Ranieri, 2009: 107).
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JebuHUIIMje TOjMOBa, OCHOBHE MPUHIMIIE U ycaryalleHa MoJeJs-paBuJa
yTOBOPHOT NpaBa, IOTOM ocTojeha mpaBuJia npuBaTHor npasa EY (mo3uTuBHO-
npaBHe HOpMe NpuBaTHOr paBa EY) 1 Haj6osba pellleha HalMOHAJIHUX TpaBa
Jip>kaBa 4JIaHMIA 3a oA peleHe MpUBaTHOIIpaBHe oiHoce. TakaB pedepeHTHHU
OKBUD 3alpaBo je ,y16eHHUK HajboJ/ber HITO eBPOICKO YTOBOPHO MIPaBO MOXe
Jla IOHYA U, ¥ TO y BUAY ONIITUX NPUHIHNA, fePUHHUIIM]jA IPABHUX I10jMOBA U
MoJieJs-paBusa“!!

OBakBe MHUIUjaTHBe U NPEAJIONKEHA MOJieJI-IPaBUJIa Kao lbUXOBU IJIOJ0BU
JIOTIPUHEJIY Cy CTBapamy KOHIIENTa esponeusayuje npusamuoz npasd, u3a Kojer
CTOjU H/ieja 0 CTBApaby e8pONCK02 NPUBAMHO2 NPaed — je JHOT HaJHAI[MOHAJIHOT
CHCTEeMa MPaBHUX HOPMHU KOjHMa Ce jeJTHOO6pa3HO, HA YUTABOM €BPOICKOM
npocTopy, ypehyjy npuBaTHONpaBHU OZHOCH. Y OBOM pajy aHaJM3yjeMo 06a
OBa KOHLEMNTA.

2. lepuHKcame TepMHUHA NpUBaTHO nNpaBo EBponcke
YHHje ¥ eBpPOIICKO NPUBATHO NMPaBo

Y onpebuBamy 0BUX TEPMUHA U KOHIleNaTa Hajyouy/bUBHja Cy JBa NpUCTYyMNa:
€BPOIICKO MPUBATHO MPaBO Kao acquis communautaire 1 eBpOICKO NPUBATHO
npaBo Kao acquis commune. [IpBUM ce IPUCTYIIOM €BPOIICKO IPUBATHO [IPaBo
u3jeHavYaBa ca ¢opMaJIHUM HM3BOpUMa IpaBa EBporicke yHUje Kojuma ce
ypebyjy nprBaTHONpPaBHU OJHOCH; Y TEOPHUjU OHO Ce 03HAYaBa TEPMUHOM
npusamto npaso EY, koju ynotpe6/baBa JaHceH (Jansen, 2012: 638-640) uiu
€8pONCKo NpUBAMHO NPABO Y yHeM CMUCAY, Kako To UMHU 1pod. ['aBesa (Gavella
etal, 2002: 15). [lpyrum ce npuCcTynoM eBPOIICKO NPUBATHO NNPaBo o6jalikaBa
Kpo3 NpU3My 3ajeJHUUYKe MpaBHe Tpajuluje (ius commune), LITO je 3alpaBo
PHUMCKO IpaBHO HacJiehe, Ha KOM Cy yTeMeJ/beHa Hal[OHAJIHA TPaBa eBPONCKUX
Jip>kaBa U3 KOHTUHEHTAJIHOT IPaBHOT CUCTeMa.

3a pasJsiuKy oJ; npuBaTHor npasa EY, koje uma ¢popmasiHe npaBHE U3BODE,
€BPOIICKO NPUBATHO NPaBO je aKaZeMCKH, IPaBHOTEOPHUjCKU KOHLeNT. To
HUje u3rpaheH U caMoCcTa/IHU MPAaBHU CUCTEM, KaKBH CY HallMOHAJIHU TPaBHU
cucteMu. OBO Baxky OMJIO [ja y eBPOIICKOM MPUBATHOM IpaBYy BUJMMO UJEjy O
Ha/IHAI[MOHAJIHOM eBPOIICKOM TPUBATHOM IIPaBY, KOje 61 3aMEHUJI0 HallMOHATHA
NpaBa eBPOICKHUX Jip>KaBa, 61JI0 O’KMBJ/baBakbe yUeHUX aKaJleMCKHX pacipaBa
0 3ajeJHUYKOM MPUBATHOM NpaBy 3a EBpony - ius commune, KakBo je HEKaJ,
6UJI0 pellMIIMPAaHO PUMCKO MPUBATHO NPaBO.

11 Caomnmrewe Komucuje og 11. 10. 2004, ynyheHno EBponckom napsaameHTy U Behy.
,EBPOIICKO yrOBOPHO NPaBO M aKTYyeJIHO CTake 3ajeIHUYKHX TpaBuJIa - Kopak faJbe”, COM
(2004) 651 final.
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Y HacTaBKy o6jacHruheMo 06a MpUCTyIa U 3a BbUX NPUXBATUTU JaHCEHOBY
TEPMHUHOJIOTH]Y, jep HaM ce YMHU Ja 60Jbe 06jallitbaBa KPUTEPUjYM HUXOBOT
pasJ/rKoBama. [IpuBaTHO npaBo EBporncke yHUje npoucTrye U3 GopMaJTHUX
NpaBHUX U3BOPa, KAKaB KapaKTep HEMajy Mo/ieJi-lIpaBUJia ITO UX HyZle IpaBHU
TeopeTUYapHu OKYIJbEHU OKO Pa3JMYUTHUX NpojekaTa nucawa EBponckor
rpabhaHCKoOr 3aKOHHKA, a KOja HA3WBAMO €BPOIICKO MPUBATHO MPaBO.

2.1. Esponcko npueamHo npaeo Kao acquis commune

EBporncko npuBaTHO NpaBo, yTeMe/beHO Ha 3ajeJHUYKOj NPaBHOj TpaAuLiUjU
Y KyJTYPH €BPOIICKUX Jip>kaBa (y pUMCKOM IpaBy ius commune) o3Ha4yaBa ce
TEPMUHOM acquis commune. Y eBpONCKOKOHTUHEHTAJIHOM IPaBHOM CUCTEMY
rpabaHcko mpaBo/npUBaTHO NPaBO CTACABAJIO je HA TeMeJby PUMCKHUX IPABHUX
“3BOpa — JycTHHHjaHOBUX MHcmumyyuja v [lueecma. 3axBabyjyhu oBUM
3ajeJHUYKUM KOPEHHMa, PUMCKO MPABO je CXBATaHO Kao OIMIITe, 3aje JHUUKO
npaBo. Mako 0BY TEKCTOBU HUCY UMaJIU cHary ¢popMaJHUX U3BOpa npaBa, 610
KaKBa JMCKYCHja 0 IPUBATHOM IIpaBy HUje ce MOTJ/Ia 3aMUCJIUTU 6€3 HbUXOBOT
NaXX/bUBOT U3y4YaBakha, a yIpaBo Ce TO JielllaBaJjio Ha NpaBHUM daKyJTeTUMa
mrpoMm Epporme.'? 06pa3yjy ce pasjM4yuTe IIKOJE U KPyroBu nocsehenu
Y3y4yaBaky U TyMadyewy PUMCKUX IPAaBHUX U3BOpA jep je pUMCKO NpaBo 6110
3aCJIy>KHO 33 HAaCTAaHAK IPaBa Kao CKyIa IpaBHUX IPOIKca - TO3UTUBHOT paBa
(KoBaueBuh Kymtpumosuh, Jlazuh, 2008: 37).

Y nepuogy oz 11. no 16. Beka rpyie npaBHUKa Ha N0jeAJUHUM YHUBEP3UTETUMA
npesaHo Cy W3HOBA u3yuaBaJjie Corpus iuris civilis v mpusarohasasie ra
JpYLITBEHUM NOTpebGaMa M MNpUJAMKaMa, Koje Cy, MOBpaTHO, yTuIljaJe
Ha peLeNlujy U CTBapamke MOJEepHOr PUMCKOI NpaBa. Y 3aBUCHOCTU O[
npeosJsabyjyher paga Ha corpus iuris civilis v 3acTynaHe KOHLEIHje O IPaBy
KOje Cy YCBOjUJIe, OBe CY LIKOJIe 1061JIe Ha3UBe 110 KOjUMa UX JlaHac II03HajeMo:
LIKOJIa IJlocaTopa W MOCTIJIOCATOpa, IIKOJA eJleraHTHe (XyMaHUCTHYKe)
jypucnpyzeHinuje, NpupoJHoNpaBHa ILIKOJA, UCTOPUjCKONpaBHa ILIKOJIA,
LIKOJIe TIOjMOBHE U UHTepeCcHe jypUcnpyeHIiyje, lKoJa CJ1060JHOT NpaBa,
MaTepHjaJUCTHYKa CXBaTarba paBa.'®

Meby nmobpojaHuMa MoXAa Cy HajIJIacOBUTHje OuJie NPUPOJHONpPABHA U
HCTOPHjCKONIPaBHA LIKoJIa. IbruxoBe u/ieje U cxBaTamwa 0 IPUPOIH U MOPEKITY
npaBa GMTHO Cy yTHLaJie Ha ITpolec kogudukanuje rpahaHckor npasay iBemMa
3eMJbaMa - y DpaHiyckoj u HeMaukoj, udju cy rpahaHCKU 3aKOHUIU U3BPIIHJIN

12 OxwuBJpaBarbe PUMCKe IIPaBHE MHUCJIUA M TOHOBHA MPUMeHA PUMCKOT MpaBa, Mo3HaTa
Kao peleniiija pUMCKOT MpaBa, I0YeB 01 IpyTe noJioBuHe 11. BeKa, Ha YHUBEP3UTEeTUMA HA
ceBepy Utanuje u jyry ®pannycke. Bunetu u: Kopauesuh Kymrpumoruh, Jlasuh, 2008: 39.

13 O wuma getaspHo y: KoBaueBuh Kymrpumosuh, Jlasuh, 2008: 40-47.
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BeJIMKHM yTULAj HA KaCHUjU KOAUOUKALUjCKU paj y APYTUM 3eM/baMa, U
MOCTAJIY pelnep U3y4yaBamwa rpahaHcKor mpaBa Ha CBAKOM MPaBHOM GaKYJITETY
y EBponu. ®pannycka koaudukanuja, uyBeHu Code civil, o60jeH je uaejama
LIKOJIe MPUPOJHOT IIpaBa 0 CJI060LHOM U paBHONPABHOM N0jeIUHILY, IOCTOjatby
jenHOr, YyHUBep3aJIHOT IPAaBa, jelHAKOr 3a cBe Jby/e. To je HpaBo NPUPOJHO, U
Y3 Ihera ce U3BOoJie MHAUBU/AYaJTHA (CyOjeKTUBHA) MpaBa, UMaHEHTHA JbY/ICKO]
NpUPOAH, Uy CBAKOM ApYIUTBY Baxkeha. 3akoHo/aBal caMo Tpeba Jja UX Clo3Ha
W CHaroM Jp>KaBHOT ayTOPUTETA NPeTO4YU y nNpaBHY HOpMYy. Y HeMaukoj, ¢
Jlpyre cTpaHe, JOMMHAaHTHA UCTOPUjCKONpaBHa 1LIKoJa HUje oMoryhaBaJsa
paHy KoauduUKanujy rpahaHcKor mpaBa KakBoj cBefouuMo Y PpaHIYCKOj.
dusnocodcky 0CHOBY OBe IIKOJIe YUHU CXBaTakbe Jla yHUBEP3aJIHOT [IpaBa, Koje
oJiroBapa CBakoM JIpyIUTBY U CBUM JbyZilUMa, HeMa, Beh Ja je npaBo pe3yJTaT
HCTOpPHjCKOr pa3Boja cBakor Hapoja (KoBaueBuh Kymrtpumosuh, Jlazuh, 2008:
43). [lo npaBa Koje oiTOBapa jeJHOM Hapo/y /0JIa3U Ce U3y4yaBabeM YOBEKOBOT
HCKYCTBAa, KOje ce MocTeneHo pa3Buja. [[paBHU cUCTEM He MOKe Jla CTBOpHU
3aKOHO/ZaBall, Beh mMpaBHU TeopeTUYapH — NAXK/bUBUM ITPOyYaBamheM IPABHUX
WHCTUTYTa U 06M4aja, Te CTBapambeM TEOPUjCKe OCHOBE KaCHUjer 3aKOHO/LaBHOT
ypebemwa pyITBEHUX OHOCA.

Ho, BpaTuMO ce Ha pUMCKO [us commune Kao OCHOBY JUCKypCa 0 3aje JHUYKOM
npasy 3a EBpony. PUMCKO nipaBo He caMo /ia je 1oBe3aJio y jejaH CUCTEM
(eBpOIICKOKOHTUHEHTAJIHU) JpKaBe Koje cy ra peyunupase Beh je mocraso
CIIOHOM Ca eHIJIECKMM NPaBHUM CUCTEeMOM. 3axBasbyjyhu HbeMy, MoUeJsIo ce o
IPUBATHOM IIpaBy pa3MUIIL/baTU U3BaH HAallMOHAJHUX OKBHPA, HEBE3aHO 3a
HalMoHaJIHe rpahaHcke koaudUuKanyje.

Y 20. BeKy o6jaBJ/beHe Cy Be 3HaUajHe ny6JuKanuje — [Ipaso npodaje (Pabute,
1936/1958) u llpaso obauzayuoHx odHoca (Llumepman, 1990) - uHcnupucaHe
CXBaTaleM Jla Ce Ha 0CHOBHA CTPYKTYpaJiHa MUTamwa rpahaHckor npaBa Moxe
O/ITOBOPUTH HE3aBUCHO O/ M0jeITMHAYHUX PAaBHUX ofpesiaba 3alMCcaHuX ¥
rpahaHCKUM 3aKOHHMMa ¥ 3aKOHUIIMMA, Te J1a Ce HAa UCTH HAYMH /1ajy 06jacCHUTH
OCHOBHHU TrpahaHCKONpaBHU HWHCTUTYTH, TeMe/bHAa HauyeJa U IMOjMOBHU
rpabaHckor npaga (Jansen, 2012: 638). Tpe6asio 61 Jja 6yAy jeAHAKU Y CBAKOM
MPAaBHOM CUCTEMY, jep IOTHUYY U3 UCTOT KOpeHa (pelUIIupaHor PUMCKOT IpaBa).
Ha oBa sies1a HaJjoBe3aJ1a cy ce U Ipyra, Takohe NpoxkeTa UJ1ejoM O EBPOIICKOM
npyMBaTHOM npasy.'

14 Ha npumep: Hein Koétz, European Contract Law (1996); Ius Commune Casebooks for the
Common Law of Europe; Peter Schlechtriem, Restitution und Bereicherungsausgleich in Europa
1(2000), 11 (2001), Norbert Reich, Hans-W. Micklitz, Europdisches Verbraucherrecht (20033);
Karl Riesenhuber, System und Prinzipien des Europdisches Privatrecht (2003) u Europdisches
Vertragsrecht (2006), Filippo Ranieri, Europdisches Obligationenrecht (2009).
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HopmaTHBHY OCHOBY dacquis commune YMHe HallMOHAJIHU IPaBHU CUCTEMHU
€BPOIICKUX JpKaBa, KOjU NpeACTaB/bajy 3ajeJHUYKY NpPaBHY TpasULUjy
jenuHcTBeHe EBpomne (Jansen, 2012: 638). YTeMe/beHO je Ha 3ajeITHUYKO]
NpaBHOj TEOPUjU U IPABHOj KYyJITYPU €BPOIICKUX AP>KaBa U OlYBEK Ce CMaTpaJio
yuyeHUM npaBoM. (I[logceTumo ce MecTa Ha KojuMa ce oJiBUjaJjia pelennuja
pHUMCKOT IIpaBa U KojuMa NpUIaja 3acayra 3a 0’KHUBJbEHO HHTEpecOBakbe 3a
PHMCKO NpaBo — TO Cy YHUBep3uTeTH y Utanuju, ®Ppannyckoj u Hemaukoj.)
OTypza He 4y/ie 6pPOjHU IOKYIIAjU lberOBe CUCTeMaTHU3aluje U Ipe/iCTaB/bakba
YHTaJayKoj ny6aunu y GopMu ycarallieHe, CTpyKTypUcaHe, J06po NoBe3aHe
uesdHe. [y ce NpUHLUIIMU €BPOICKOr IPUBATHOT NpaBa, Koju 64 TpebaJsio
Jla 6yny pedepeHTaH M3BOp KesbeHOT EBpornckor rpahaHCcKor 3aKOHHKa.
TepMuHy npuHyunu Tpeba AaTH IIUpPe 3HAUEHE, jep CYy TO MoJeJ-lIpaBuJa 3a
oapebeHy o6/1acT mpuBaTHOr NpaBa UJU I'pyny rpahaHCKONpaBHUX OJHOCA
(HecekTOpCcKO ypehuBame, 3a pa3jMKy oJf IpUBaTHOT npasa EY - ius commu-
nautaire). Y pasJM4YUTUM aKaJeMCKHM MpOjeKTHUMa 006jaB/bEHO je BHIIE
TakBUX NMyOJnKanuja. TeopeTudyapu okymnsbeHH oko Von Bara (Study Group
on ECC) o6jaBuau cy IlpuHyune esponckoe npasa (PEL Series), European Group
on Tort Law o6jaBuuia je Principles of European Tort Law. [lomenyheMo u pap
dpaHIyCKUX TeopeTUYapa noJ nokposuTebcTBoM PoHpanuje AHpu Kanuras,
Te paZ npaBHUX TeopeTuyapay Utanuju. Cee je moveso Jlangosum llpuHyunuma
3a esponcko yeosopHo npaso (PECL), koju cy o o6jaB/buBama 2000. cTeku
KBa3WJIerUCJIAaTUBHU ay TOPUTET U OUJIM NMOJA3UILITE U Y30p paja NPeTX0JHO
IIOMEeHYTUX Ipyna.

2.2. Esponcko npugsamHo npaeo Kao acquis communautaire

[IpucTyn eBpONCKOM NPUBATHOM IIpaBy Kao IPUBATHOM NpaBy EBponcke yHUje
JiMjaMeTpaJiHo je CynpoTaH. beroBu NpuBpKeHULU U3BO/Ie €BPOIICKO MPUBATHO
npaBo u3 ¢opmasHux u3sopa EY y geny kojum cy ypehenu rpahanckonpaBHU
oaHocU. BehuHoM cy To cMepHULe KojuMa ce rpahaHCKONpaBHU OJHOCH He
ypebyjy nesoBuTo, Beh HEKH HbUXOB eJIeMeHT (HIIp., TpaBa U 3allITUTa cybjeKaTa
0/lHOCA UJIM OJITOBOPHOCT 3a HeA0CTATaK), LITO NpUBaTHO npaBo EY uunHu
cektopckuM. [Ipodecop l'apesta, nosuBajyhu ce na Miller-Graff-a'®, cayxu ce
TEPMHUHOM eBPOIICKO MPUBATHO NIPAaBO y Y>KeM CMUCJY U oA peDhyje ra kao ckyn
NpUBATHONPABHUX MPaBUJIa €EBPOIICKOT MPAaBa ¥ YKEM CMUCTY (IPUMapHOT U
CeKyH/lapHor), o6aBe3yjyhux y CBUM Jip>KaBaMa 4JaHULaMa 4uju cy GopMaiHU
MpaBHU U3BOP MPHUMAPHO U CEKYHAAPHO eBpoIicKo npaBo (Gavella et al, 2002:
15).

15 B. Miiller Graff. P - Ch: ,Gemeinsames Privatrecht in der europdischen Gemeinschafts:
Ebenen und gemeinschaftsprivatrecht Grundfragen®, y: Baur, M-G, Zulleg: Europarecht -
Energierecht - Wirtschaftsrecht, Festschrift fiir Bodo Bérner, Koln, cTp. 303.
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AKTUBHMjY 3aKOHOAaBHU paj EBporcke yHUje y oJby NPUBATHOT lpaBa 6eJsiexu
ce oz 1980-ux, ycBajameM Cmepuune 85/374/EE3 0 0o4roBOpHOCTH 32 NPOU3BOJE
cHegoctaTkoM, CMepHuUIe 85/577/EE3 o yroBoprMa 3ak/by4eHHUM BaH CEUILITA
NpuBpeHUX cybjekaTa v Ha AabuHy (CMepuuna 97/7/EE3), CMepuune 86/653/
EE3 o ycksnahuBamwy npaBa Ap:kaBa u4/aHHULa 0 CAM0O3aN0CJAeHUM TProBaukKuM
nocpegHuuuma M Cmepuuue 87/102/EE3 o moTpomadykuM KpeLuTHUMaA.
3amThTa NoTpouladya 1 BUX0Ba paBa NOCTajy cpeAuIlTeM Naxmwe 1990-ux;
Ta/la je yCBOjeHO HEKOJIMKO 3HAaYajHUX CMEPHULLA, 0/ KOjUX CY HeKe Y 11eJIOCTH
6uJie rpabaHckonpaBHe (CmepHuna 93/13/EE3 o HenmouiTeHUM oApeadama y
noTpouaykuM yropopuma, Cmepuna 1999/44 o npozaju notpoiiavyke pobe u
rapaHiijdjama 3a iy), a pyre Morjie 6UTH TyMadyeHe U3 OBe NlepcreKTHBe. TakBe
cy CmepHuna 2005/29/E3 o HenowTeHOj TProBaukoj NpakcH, CMEPHHUILLE Koje
NpPOMOBHUIIY TeMeJbHe cJ1060/e EY 1 oHe M3 06J1aCTH 3alITHTE KOHKYpeHIHje.'®

OcuM 3ajeHUYKUX IpaBua EY 3a npuBaTHONpaBHe 0HOCE, [I€0 acquis commu-
nautaire YMHY Y jypuclpyeHLnuja EBpornckor cysa npasge.

2.3. l[lopeberse osux npucmyna

YnopebuBamweM acquis commune ca acquis communautaire, IpBO IITO NpUMe-
hyjeMo jecTe akaieMUYHOCT NPBOT (EBPOICKOT IPUBATHOT MPaBa) U B€3aHOCT
Jpyror 3a YHUjuHe ¢popMaJsiHe U3BOpe MpaBa, y JOMeHy NpUBAaTHONPAaBHUX
ofHoca. [loToM, 3aKkOHOZlaBHA JieJIaTHOCT YHHUje Y OBOM JIOMeHY Be3aHa je
CBOjUM HaJJIe)KHOCTHMMA M3 OCHMBAYKHUX yroBopa Te je U ckpoMHa. OBze
YHUja HeMa HemocpeaHY Ha/JlJIe)KHOCT, OCUM y 10J/bY 3alUTUTE NOTpoLIaya 1
3alITHUTe KOHKYPEeHLHje, Y I0/bKMMa TJle HellOCTOojalbe 3ajeJHUYKUX NIpaBuJia
CMeTa jeJUHCTBEHOM eBPOIICKOM TPXKUILTY, 300T Uera oBa m1uTamwa Mopajy 6uTu
jenHOOGpa3Ho ypeheHa y YMTaBOj YHUjU U Y CBUM HbeHUM YJlaHUIIAMa jeJJHAKO,
Y HEeJUCKPUMHHATOPCKU NpUMereHa. M3peyeHo ykasyje Ha cienehe BaxkHO
obeJiexxje npuBaTHOT npaBa EY: 0HO je TpKUILIHO OpHjeHTHCAHO U oJiroBapa
norpe6aMa M 3aXTeBUMa jeJUHCTBeHOT TpKUIITa. CBOjUM aKTHUMa YHHja
pearyje post festum, kaJi ce UCIIOCTABH /ia je OHAlllakbe YUeCHUKA TPKHULITA,
NpeTeXHO NPUBPeHUX CybjeKkaTa, U HbHUXO0BA IMOCJOBHA MPAKCa, CMETHA
€JI060/1HOM NIPOTOKY pobe, ycyra, KanuTaJjla U paJiHe CHare.

CTuxujcKO HacTajalbe MPUBATHONMpPABHUX NpaBuJa EY Moxzaa je Temika
KBasindUKallMja, aJu J0cajJ HUCMO CBEOYUIA CUCTEMAaTUYHOM HbUXOBOM
HacTajawky. Mo aa he Hac mpojekaT Common Frame of Reference femanToBaTH,
jep 6yAv Haly y UHTeEJIEKTyaJsIHO 06jeJubaBatbe acquis commune v acquis commu-
nautaire y 3a0Kpy>KeHU NpaBHU cucTeM. [Ipe Hero gohemo fio Tora, noTpebdaH je
KOHCeH3yC 0 TeMeJby Ha KoMe he ce rpajuTH npuBaTHO npaBo 3a EBpony, kerosoj

16 O wuMma getasmHo y: Gavella et al, 2002: 147-227. BugeTu u: Jansen, 2012: 639.
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CTPYKTYpu U GopMHU (jeAMHCTBEHU rpahaHCKU 3aKOHUK UJIM BUIlIe TpahaHCKUX
3aKOHa), 0/1Bajaby 0] 3aXTeBa TPXKUIITA U yCMepaBaby Ka OHOM IITO jelaH
rpahaHcKkonpaBHU OJHOC 3aMCTa UCKa3yje — carJlaCHY BOJbY CBOjUX YUECHUKA,
KOjU, pa3MeHOM YHHUAa6a WU jeJHOCTPAaHUM YHHeHheM — 3a/J0B0/baBajy
CBOje UHTepece U noTpebe. OBa NUTawka HUCY caMO IpaBHOTeopHUjcKa, Beh u
MOJIMTUYKA, U Ha bUX ce, 6e3 JJoroBopa yjaaHula EBporncke yHuje o Mozeny
6ynyher ypehemwa npUBaTHONPABHUX OJJHOCA, HE MOXKe OZiTOBOPUTH. Y BbUXOBUM
pykaMa je 1 oAJiyKa o ToMe xohe Jid MoZesl-IpaBuJia NpeaJsioXKeHa y CUJIHUM
NpUHLUIKMMA eBPOIICKOT NPpUBATHOT IpaBa pepacTH y HeluTo Behe, noctatu
MOX/a /leo jeaHOT rpahaHcKor 3akoHUKa 3a EBpony.

Ha cagammeM cteneny, npuBaTHO npaBo EY He npejacTaB/ba KOH3UCTEHTAH,
3ace6aH CUCTeM HOPMH, jep, 10 TPaBHUJLY, beroBe HOpMe HUCY JOHOILeHe Jia 61
YUHUJIE jelaH TaKaB CUCTeM, Beh Jja y NIpaBHUM CUCTEMHMaA ApKaBa YjlaHuLa
JleJlyjy y cMepy BbUXoBor yckiaabubamwa (Gavella et al, 2002: 39). TakaB 1ju/b
NOCTHKe Ce CMepHHIlaMa, a ’bUX0B 6poj, JoMeH ypehuBamwa U JoMalllaj Koju
¥MMajy oApebhyjy 1ITa je U KOJMKO OJf HPUBATHONPABHUX OJHOCA U UHCTUTYTA
ypebeno. [Iponec yckiahruBawa npuBaTHONPaBHUX CHCTEMA Jip>KaBa YJaHuLa
He Teye )Ke/beHOM GP3MHOM, a Ha TOM YTy 6pojHe Cy penpeke — JOKTpUHapHe
Y noJUTH4YKe npupoje. C 063UpPOM Ha TO Ja CBAKO ycKJahuBame 3axTeBa
HM3BEeCHEe NpPOMeHe y YHYTpallllkbeM NIPaBHOM MOPETKY U MpujarohaBame
3ajeJHUYKUM eBpOIICKMM INpaBMUJUMa, HUXOBO CTBapawe nhu he oHOM
O6p3UHOM U JIaKOhOM € KOjoM Cy Aip>KaBe YJaHHUIle YONLITe CIIPeMHE 0 pULlaTH
ce COICTBEHOT CyBepeHUTeTay ypehewy NpUBaTHONPAaBHUX 0JJHOCA Y KOPUCT
TOT je JUHCTBEHOT NpUBATHOT paBa 3a EBpomy.

3. EBponen3anuja npuBaTHOT IpaBa

EBponeusanuja npuBaTHOT NpaBa NocJeJUIa je NOJUTUYKUX U eKOHOMCKUX
IpoMeHa M3a3BaHUX CTBapaweM EBporncke yHuje. TpaJUIIMOHAJIHO je TPUBATHO
(rpabaHcko) npaBo KMaJIo HAL{MOHAJIHU U TEPUTOPHjaHU KapaKTep: CBaKa je
3eMJ/ba MMaJla CBOj rpahaHCKM 3aKOHUK UJIY JieJloBe rpahaHcKor npaBa ypehene
NojeiIMHUM 3aKOHMMa, Baxkehe y rpaHHIlaMa lbeHOT CyBepeHUTeTa U 3a lbeHe
rpabane. [IpaBuu nopesnak EY Mewa u3r/ie HallMoOHaJIHUX HOPMH, Tpaxkehu
jeAHOOGpa3Ha MJIM IITO yCckJalheHUja NpaBuJia NOCTyNakha CBUX YYeCHUKaA Ha
jeAMHCTBEHOM eBPOIICKOM IPaBHOM M eKOHOMCKOM IpocTopy. [IpuBaTHO npaBo
J061ja mpaHcHayuUoOHAIHU Kapakmep, a LiJb je HOBO €éBPOIICKO NPHUBATHO NPaBo
- Novum lus Commune Europeum, 3aje JHAYKO 3a CBe Ap>KaBe YHuje.

MMajyhu y BUAYy Z1a je 3ajelHHIIA €BPOIICKUX HAPOJa HAcTaJa MPeBaCcXoHO
Kao eKOHOMCKa 3ajeJlHHIla U Jla Cy MpaBuUJia KperMpaHa Tako jAa oMmoryhe
HeCcMeTaH pPa3BOj jeIUHCTBEHOT €BPOICKOT TPXKHUILITA (CJ060JaH MPOTOK
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JbYyAY, pajia, KanyuTasaa, pobe U ycayra), Hajpa3BUjeHUjU €0 MO3UTUBHOT
npuBaTHOTr npaBa EY jecTe yroBopHo npaBo, I1a ce IojaM eBpoller3anuje
HajBUlIe [I0Be3yje ca eBPOIICKKMM YTOBOPHHUM NIpaBoM. TOM ce I0jMy MOT'y JaTH
HajMame TpH 3Hauewa (Miller, 2011: 4): pa3Boj npuBaTHor npaBa EBpormncke
yHHUje (AeTepyuTopHjad3aliyja U TpaHCHALMOHaIU3allMja IPpUBAaTHOT IpaBa);
yHOILIelhe OBHX ITPaBuJia y HALlMOHAJIHO IPABO ApKaBa 4jlaHuIa (mpeobpaxkaj
HallMOHAJIHOT IIpaBa NnoJ yTulajeM npaBa EY) 1 eBponeusanyja kao CHHOHUM
3a XapMOHU3aLujy.

3.1. EBponensaunja Kado CTBApPAKh€ €EBPOINICKOT IPUBATHOTI IMMpaBa

JenHa ox moryhux aebuHunMja nojMa eBporersaluje jecte ia je To CBoje-
BPCTaH 3aKOHOJABHU IpOLleC Yy KOM ce NHUIIY HOBa MpaBuJa 3a ypehemwe
rpabaHckonpaBHUX/IPUBAaTHONPAaBHUX OJHOCA, jeAUHCTBeHa U Bakeha
3a cBe 3eMJbe EBporicke yHuje. OBe HOpMe JoHOCe opraHu EBpolicke yHUje,
noctynajyhu y okBUpy CBOjUX HAJJIEXKHOCTH NpeABuheHux JIncaboHCKUM
yroBopoM u3 2009.rogune (Miller, 2011: 4). Y o6s1acTv npuBaTHOT IpaBa, EY je
3a/ly’KeHa 3a CTBapame je/IHaKUX U HeJUCKPUMUHATOPCKUX yCJI0Ba HACTyNama
Ha jeJUHCTBEHOM €BPOICKOM TPXKHUIUTY U CAaHKIUOHUCAHKE CYNPOTHOT
NnoHallamwa. theHe M3BOpHE HA/JIEXKHOCTH CY ¥ OBOj 006J1aCTH CKPOMHE, Ma je
ypebemwe NpuBaTHONPABHUX OJHOCA U JaJ/be y HAJJIEXKHOCTU HallMOHAJIHUX
Jp>kaBa.

Jpyry, 3HayajHuju HUBO OBOT BHJA eBpolleH3aluje je MehyHallMOHaJHA
aKaJieMcKa capaZiba, OJIMYeHa y BUIlle IpojeKaTa Nucakba NpUHLUIA U MOeJI-
npaBuJia HAMeWkeHUX ypehemy nojeJuHUX Jles0Ba rpahaHCKOr/IPUBATHOT,
MOHAjBUIIE 06JIUTALMOHOT IPaBa, KojuMa ce MpunpeMa jeAUHCTBeHU EBporncku
rpabaHcky 3akoHUK. KoMucuje Koje paJie Ha OBUM IPOjeKTHMa yBEK CY
cacTaBJ/beHE 0J] UCKYCHUX CTPy4Yrhaka (MHOTH Cy TeopeTUYapu yrnopegHOT
npaBa) U3 eBPOIICKUX 3eMaJsba pa3BUjeHOr IPUBATHOT TpaBa U 6oraTe NpaBHe
TpajulLuje, KOjU CY Yy CTalky Ja U3 HallMOHAJHUX [paBa 3a oApeheHu npaBHU
0/1HOC 01a6epy Haj60Jbe pelllerhe UITH TPE/II0XKe HOBY HOPMY KaJia Ce oKaxe
Jna noctojeha (HanMoHaJIHA) MpaBUJia HUCY 3aJloBoJbaBajyha WM Ja He
0/Ir0Bapajy IjU/beBUMaA jeIUHCTBEHOT €BPOICKOT TPXHUIITA. 3aXBasbyjyhu
OBAaKBOj aKaJeMCKOj capaJiH, CTBapa Cce HOBAa Hay4Ha JUCLUIIJIMHA, Ca
noceGHUM MPeIMETOM U CaJIP>KUHOM, TI0/[eCHA 32 U3yYaBame Kao U GUJI0 Koja
Jlpyra, oJlaBHO yTeMe/beHa rpahaHcKonpaBHa gucuuinanHa. OHa 64 ce Morya
Ha3BaTH EBPOICKO NpUBaTHO MPaBo U N0/ TAKBUM UJIH CIMYHHUM Ha3uBoM Beh
ce U3y4aBa Ha HEKUM NpaBHUM paKy/aTeTHMa Jip:KaBa YHU]e.

Axazsemcka capa/iiha ocTaje Kby YHO 00eJiexje eBpOINCKOT NPUBATHOT MPaBa,
a ’beHH Pe3yJITaTH Cy T3B. MEKO TPaBo (soft law)- MoJe-paByia U IPUHITUITN
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Heob6aBe3yjyhe cHare, BOCTpyKoOr 3Hauaja. Ca jesjHe CTpaHe, OHU Cy IpeJMeT
M3y4vaBama IOMEHYTe HOBe Hay4YHe JUCLUILINHE, joll yBeK y noBojy (Hnp., DCRF,
PECL), ca spyre - noMohy kUX ce MO>Ke IPOBEPUTH a/leKBaTHOCT NPeJJI0KEHOT
MpPaBHOT pellera, Ipe ycBajamkba ob6aBe3dyjyhe HopMme y dopmu EBporckor
rpabaHckor 3akoHuka. Paj oBux komucuja (JlaHzoBa KoMUcHja, KOMUCHja 3a
uspany EBponcko rpahaHckor 3akoHuKa noJ; pykoBoAcTBoM KpucTtujana ¢pon
Bapa,'angondujeB npojekarT) o/ /INKyje KBa3UJIeTrUCAATOPHOCT, jep IpeAsioxKeHa
MoJleJi-lipaBuUJia HeMajy o6aBe3yjyhy npaBHy cHary, Beh cHary aprymeHara
KojuMa ce o6passiaxe NoHyheHo npaBuJo. 3axBasbyjyhu NpunagHOCTH 4JaHOBA
KOMUCHja pPa3JIMUUTHUM Ap3KaBaMa U IPaBHUM CUCTeMUMa (y3 BaXKHY HA[IOMEHY
Jla OHU He UCTYIMajy Kao NpeJCcTaBHUIIY ip:KaBe CBOT Ap>KaBJ/baHCTBA, Beh kao
He3aBUCHU CTpyumaluy ogpeheHoj obsiactu rpahaHcKor npaBa UM yopeLHOT
IpaBa) Moxe ce 01abpaTH Haj6oJbe 0/] OHOT LITO HallMOHAJ/IHA IpaBa eBPOINCKUX
Jip>KaBa caJipxe.

OcuM NOJIMTHUYKOr U NPAaBHOTEOPHU)CKOI, BaKaH je M NPAaKTHYHU 3HAYQj
eBponeu3alnuje NpuBaTHOr npaBa. HopMe eBpomnckor yroBopHor npasa (soft law)
N0CTajy HOBH, CyNICUMjapHU U3BOP NIpaBa, HOBO lex mercatoria, JUCIO3UTUBHA
IpaBuJjia KOjuMa cayroBapadu MOTy Ja ype/Jie CBOj yroBOpHH ofHoc. OBJie ce
cycpeheMo ca mouMameM eBpOICKOT yTOBOPHOT IpaBa Kao TPaHCHALMOHAJIHOT
npasa (tako Miller, 2011: 10), npaBa 6e3 ApkaBe, Koje HUje HACTAJO Yy
HallMOHAJIHOM NIapJIaMeHTY U KOMe /ip:kaBa He 06e36ehyje o6aBe3yjyhy npaBHy
cHary. TpaHCHaLMOHAJIHO NIPABO je M0jaM KOju Hac IpUMoOpaBa Ha Apyraduje
[IpOMHUI/bak-€ OJHOCA ApXKaBe U IIpaBa, lbeHe yJiore y Npouecy HacTaHKa
IIpaBHUX HOPMHY, 1a ¥ [1a OATOBOPUMO Ha NUTake [ja JIU je CABPEMEHOM IpaBy
EBporncke yHuje yonuTe noTpebaH Ap>KaBHU ay TOPUTET.

3.2. Esponeusayuja kao npeo6paxcaj HayuoHa/IHUX NPA8HUX cucmema

CBako mpaBo je GJIMCKO [OBE3aHO cCa APXKaBOM, OTyJa U HOCHU aTpuUbyT
HanuoHaJsHor. [lof yTrunajemM cTtBapawa EBponcke yHUje U IIpaBa KojuMa ce
ypebyje HagJiekHOCT, QYHKIIMOHUCAabe U 0JJHOC lheHUX OpraHa ca Ap:kaBama
YJIaHMIIAMa, 0Ba Be3a Ce [paMaTHUYHO MeHha, MoKe ce pehu 1 1a moMaJsio CJabu.
[IpaBHU nopesak EBponcke yHUje UMHe noce6He HOpMe YUjU CY JOHOCUOLU
IEHU OPTaHU: OBO je HaIHAIIMOHAJIHY PAaBHU NOpejaK, Baxkehn Ha YUTaBOM
NIpOCTOpPY YHHje, apaJjie/IHO €a HallMOHAJIHMM IIpaBHUM IopeLuMa. YHUja
ypebhyje ogHOCe y OKBUPY CBOjUX HA/IJIEXKHOCTH, YTJIABHOM Cy OHe y chepu jaBHOT
npaBa'’ ¥ concTBeHOT ypehewa Kao MoJUTHYKe 3ajefHULEe. [IpaBHU OKBHUP

17 TlopeJsiaHajaBHO U IPUBATHO IPABO IOTHYE U3 PUMCKOT I1PaBa, y KOM Cce 3aCHUBaJla Ha
KpPUTEpHUjyMy UHTepeca. JaBHO IPaBo je OHO Koje ce 0J{HOCH Ha [10J10Kaj PUMCKe Jip>KaBe, a
NpPUBATHO - HA UHTepece NojeAMHala (YanuHMjaHoBa Mo3HaTa u3peka: ,Publicum est quod
ad statum rei romanae spectat, privatum ad singulorem utilitatatem”). /lanac oBy uspeky
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ycTpojcTBa EY unHe npaBHe HOpMe KojuMa cy ypeheHH oHOCH — TPUBpEHHY,
MOJIMTUYKHU U JIPyUITBEHU — u3Mehy YHUje 1 ’eHUuX 4iaHuIa, Te PUINIKUX
Y MpaBHUX JIMIA, KA0 JIp’KaBJ/baHa JpKaBa 4iaHuna u rpabana EY (Misita,
2007: 360). IIpaBo EY yecTo ce 03HauaBa 1 U3pa3oM KoOMyHumapHo hpaso (Eu-
ropean Community Law, Droit Communautaire, Europdschen Gemeinschaftsrecht,
Kommunitarrects) v ’beroBe HOpMe CBPCTaHe Cy y IpUMapHe U CeKyHAapHe
M3BOpE MpaBa, N1a Ce jaBJ/bajy Kao Jle0 MPUMapHOT UJIH CEKYH/JapHOT MpaBa.
[IpuBaTHONpPaBHE HOPME [I€0 CY CEKYH/IAapHOT MpaBa.

JeAMHCTBEHOCT eBPOICKOT TPXKHUILTA 06e36ehyje ce HopMaMa MeKOr npasa -
CMepHHULlaMa U IpenopyKaMa - Koje ip»aBa 4/JaHU1a Mopa Jia npey3Mme y joMahe
IIpaBO U TAKO OMOryhH BbUXOBY IPUMeEHY Ha CB0joj TepuTopUju. CBaKako Aa cy
HekH{ rpahaHckonpaBHU OJHOCH ypeheHU U HOpMaMa HelocpeJiHe IPUMeHe,
aJv JlaJIeKo UX je Matbe, IOHAjBULIE UX je y 06/1aCTH 3alITUTe NOTpolIaya U
3alITUTe CJ1060He KOHKYPEeHIHje Ha eBPOIICKOM TPKUIITY. MehyTuM, U TO je
JlOBOJbHO 3a NOCTeNeHo MehycoOHO NpUbIMKaBakhe HALLMOHAJHUX PaBHUX
CUCTeMa U yje/jHauYaBakbe HOPMU IPUBATHOT N1PaBa, Koje BUIlle HUCY UMYHe Ha
CHoJ/ballllbe YUHUOLLE — OHE U3BaH JipXKaBHUX IPaHULa.

3.3. Egponeuzayuja kao xapmMoHuzayuja
(modcda u) ynugpukayuja npusamHoz npasa

XapMoHM3alHja je npoiec Mehyco6HOT Npub6/IMKaBatha HallMOHAJIHUX IPaBHUX
CHCTEeMa, YCJI0BJ/bEH MHTErPALUjOM JIp>KaBa Y HOB MOJIUTHYKHU OpPraHHU3aM
- EBporncky yHHUjy, KOja ©UMa CONCTBEHO U O] Ap>KaBa YJaHUIA HE3aBUCHO
paBHO ypebheme. Y no/by NpUBAaTHOT NpaBa, nocTtojehe HopMe focaj cy ce
npeTeXHO NpuaarohasaJsie 3aXxTeBUMa jeIMUHCTBEHOr TP>KULITA 3a EBpony u
rapaHToBaHUM cjobo/iaMa (HaBeJieHe YeTUPHU ca060/e) U, 6yayhu nssoxeHe
HMCTHUM YMHUOLIMMA, HY/le UJeHTUYHO IPaBHO pelllelke 6e3 0631pa Ha TO Y KOM
CY 3aKOHHKY.

XapMoHM3alLMja je KOpak Ka yjegHadaBawy (yHUHUKALHMjU) MpaBa, Kao
KOHAYHOM LIUJbY Yy CTBapamby eBPOICKOr MpaBHOT nopeTka. C 063UpoM Ha TO
Jla YHMja HeMa HellocpeJiHe Ha/JIeXKHOCTH y ypehuBamwy rpahaHcKolpaBHUX
onHoca, ynyheHa je Ha rpabaHcka mpaBa CBOjUX YJIaHULA,  TAMO [/le pa3JjrKe

pa3yMeMo TaKo UITO 10/ jaBHUM IIPaBOM I10/jpa3yMeBaMo NPaBo Koje IPBEHCTBEHO IUTHUTH
jaBHe MHTepece, 10K je IPUBATHO IPaBO OKPEHYTO, Ipe CBera, MHTepecHMa IojeAuHaIa.
OcuM OBOT, 32 pa3/IMKOBake jaBHOT OJi IPUBATHOT NpaBa, NoHyheHa je meopuja cybjexkma,
meopuja cybjekyuje, Te meopuja HyxcHoz cy6jekma. ako je oBa mojieJia y cCaBpeMeHOM IpaBy
KPUTHKOBAHA, Yy HEKUM JAprKaBaMa UIlak UMa oapeheHy npakTHUuHY BakHOCT. C1yKu
pa3rpaHuYerny: 3aKOHOaBHEe Ha/lJIeXKHOCTH, CYACKe Ha/IJIeXKHOCTH M pa3rpaHuverby NPaBHUX
noJsiokaja cy6jekarta (Bugeru: Vodineli¢, 2012: 47-49, kao u KoBayeBuh Kyumrrpumosuh,
Jlasuh, 2008: 31-35).
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OMETajy jeJUHCTBEHO TPXKUIITE — HA NO/ICTHULAhe HBUXOBOT MPUGIHKABaha
Y yjenHadaBawa. OBaj mpouec y 6UTHOM oJipehyje u3ryie] NpuBaTHOT IpaBa
EBporicke yHHje: cpa3aMepHO CIPEMHOCTH ApKaBa Ha JIeJIMMUYHO OJ|pULIathe O/
BJIACTUTE CyBEPEHOCTHU y NPOMUCHBAKY HOPMU IPUBATHOT IPaBa U Ha 3aMeHy
Heoarosapajyhe (gqomahe) HopMe 60/b0M, A U AKO je U3 3aKOH(UK)a Apyre
Jip>KaBe UJIM IPYTOr MPaBHOT CUCTeMa, IPaBHU LIUJ/b EBpornicke yHUje - (3a cBe
IbeHe YJIaHUIle) 3ajeITHIYKO IPUBATHO NPaBo — 6uhe JlaKIlle UM TeXE OCTBAPUB.
Y HeKUM o6JilacTUMa NPUBATHOT MPaBa 3aKOHOJABHU IOCTYIAK je TPUJIUIHO
LeHTpasM30BaH Ha HUBOY EY (3aumTuTa norpoiraya, cnpeyaBame HeJlojaaHe
KOHKYpeHIIHje), a MPUHLUI NPONUCHBakha MUHUMAJHUX CTaHAapAa OUBa
3aMemeH MaKCHMaJIHUM, IOTOYHUM ypeheweM Koje fomaheM 3akoHO aBLY
He 0CTaBJba €060y NPOMUCHBaKA Apyradrje caJjp>KMHe ofi OHe YTBpheHe
€BPOICKUM CTaHZJapJHuMa.

4. 3ak/by4ak

EBpOINCKO IpUBaTHO [IPaBO 33 OHE KOjU 0 lheMy IIPOMUILLJbAjy HUje jeJHO3HAYaH
[I0jaM; HAllpOTUB, O HbEMy Ce pasrosapa ca pa3/IMYUTUX CTAHOBUIITA U
pPa3/IMYUTUX NPaBHUX M HAay4YHOTEOpHjCKUX noJsasuwiTa. OTyza U Bulle
objallitbersa Te NMPUCTyNla OBOM IOjMy. JeJHUM Ce NPUCTYIOM eBPOIICKO
NIpYMBATHO NIpaBO U3BOJAU U3 CeKYHJapHOr npaBa EBporncke yHuje KojuM ce
ypebhyjy ogHOCH IpUBaTHUX cy6jekaTa (eBpOINCKO MIPUBATHO NPaBoO Kao acquis
communautaire), 4PyTUM ce yKa3yje Ha pa3HOBPCHe aKaJieMCKe IIPojeKTe y
KojUMa Ce, 110 yIJIe/ly Ha pUMCKO ius commune, CTBapajy MofieJi-npaBuJia 6yayher
3ajeJHUUKOr MPHUBATHOT NpaBa 3a EBpony (eBpolcko NprHBaTHO MpaBo Kao
acquis commune).

[ln/beBy, Makap NpBOGUTHH, €EBPOIICKOT yjeJibaBatba OJpeiuu Cy Hajype-
heHuje fesioBe NpUBATHOr NpaBa U KerOBUX MPAaBHUX HHCTUTYTA. OHU Cy
€KOHOMCKH, 1a HajBUIlle HOPMHU MMaMO y 06JIaCTH OOJIMTALlMOHOT NpaBa,
TProBUHCKOT NpaBa W NpaBa UHTeJIeKTyaJ/iHe CBOjuHe. TaKBO CEKTOPCKO
npaBHO ypehemwe GUTHO je o6esiexxje npuBaTHOTr npaBa EY. HexomoreHnocr,
HeIll0Be3aHOCT Y OPraHW30BaHU CUCTEM U HCIIPENJIeTaHOCT (y UCTOM TPaBHOM
aKTy) C HOpMaMa Koje 61 ce y YHyTpallbeM NIPaBHOM MOPETKY CBPCTAJe y
jaBHO MpaBo — Takohe ce HaBO/ie Kao 6UTHa o6esexja (Gavella et al, 2002: 19).
OGjaumbemne TAKBOM IPUCTYIY TPAXKH Ce Y YHHEHUIIH 1a CY HOpMe TPUBATHOT
npaBa EY foHoleHe paiu pellaBamwa oZpeheHux mpo6eMa 0Hako KaKo Cy OHU
HacTajaJIu U KaKo X Ce Haj6oJ/be MOIJIO pelllaBaTH ycaryalaBambeM NPaBHUX
nopesiaka Jjp»aBa 4JaHMIA ¥ JeJly KOju HopMa eBPOICKOT IpUBaTHOT IpaBa

ypebyje.
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[IpepsioxkeHa MoJieJi-lipaBuJa 3ajelJHUYKOr €BPOINCKOr NPUBATHOT NpaBa
(MM HEKUX HEeroBUX 00J1aCTH), TOKA3yjy Behy cCUCTEMaTHYHOCT, aJlU OHA
cBaKako Hehe 3aMeHUTH HalMOHAJHO IPUBATHO NpaBo, 6ap He y JlOIJIeJHO
BpeMe. AMOuIIM03Ha B/Jeja o EBpornckoM rpahaHcKoM 3aKOHUKY, 3acazia, HUje y
CpeAMLITY Naxkie EBporicke yHHUje, a HeMa HU carJlaCHOCTH O NOTPe6U 3a BbUM.
CBejeiHO, BpeJHA Cy U3y4YaBakha, jep HaM [I0Ka3yjy npaBle pa3Boja IpUBAaTHOT
npaBa - y Jip>kaBaMa 4yJaHUullaMa YHUje U OHMMa U3BaH He.
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TOWARDS EUROPEAN PRIVATE LAW (EUROPEANIZATION OF PRIVATE LAW)

Summary

The concept of European Private Law can be approached from different perspec-
tives. One approach explaines European Private Law as European ius commune,
based on different national private law systems of Europe which together repre-
sent a common legal tradition. In the literature this concept is known as acquis
commun. A fundamentally divergent approach primarily focuses on the European
Union’s positive law - directives and regulations, that regulate relations between
private parties. This acqius communautaire is fragmentary in nature and consists
of intelectually unconected rules on highly specific matters of law. Neither of these
two approaches provide complete picture of European Private Law. Therefore, it
will be necessary to intelectually integrate them into one unified legal system able
to show variety of different legal sources. Besides acqius communautaire, there
are model-rules based on common legal tradition of european countries, meant
to overarch different national systems and become a reference texts for the future
discussion on europeanizing private law.

Key words: European private law, Private law of European Union, Europeanization
of private law, European Civil Code.
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PoGepT I'puH, ,3aK0HU JbYyJCKe IpUpoOAE”,
KonTpacrT, Beorpazg, 2022.

l'ogune 2022. Ha CPIICKOM TP XKUIITY NOjaBJ/byje Ce KHbUTIa MHTPUTAHTHOT
HacJioBa ,3aKoHU Jbyicke pupoje” (y opurunanay: The Laws of Human Nature)
aytopa Pob6epra I'puna (Robert Greene), mo3HaToOr MUCIa ONyJIapHe HAy4YHe
JIUTepaType ¥ yTUIAjHOT MojeJUHLA Y NONYJapHoj KYyATypHU (uHpyeHcepa).
H3pame Ha CPICKOM je3WKY OBe CBETCKHU NO3HATe KIbUIe, Koja NMpeTH Ja
,yrpo3u” ['puHOB peTxoAHU 6ecTcenep ,48 3akoHa Mohu”, mpupehyje gomahu
usaBay ,KonTpacT usgapamrBo” u3 beorpaga.

Y 0BOj KEbH3M ayTOp Ce Xpabpo yNylITa y TeKakK 3aZjaTak OTKPHUBaba CBUX
CJIOXKEHOCTH, KOHTPAJAUKTOPHOCTU U NAapaJ0KCaJHOCTH JbY/ICKe IPUPOJE,
¢ uusbeM Ja popmynuuie oapeheHe ,3akoHe” Kao YyHUBep3aJIHE TeH/AeHIHje
JbyZiICKe CBECTU U NoOHalama. [lonyT peBHOCHOr mpaBHUKA, ['pUH BpLIU
Jkoandukanujy” byACKUX NOHalLlaka y 0CAMHAeCT 3aKOHa, IPpU YeMY CBaKHU
Jlobuja jacaH Ha3UB WJIM OJpeJIHULY — OJF 3aKOHA Jby/JCKe UPALMOHAJIHOCTH,
MpEeKO 3aKOHA HAapIU3Ma, (reHepalyjCcKe) KpaTKOBU/AOCTH U 3aBUCTH, 0 3aKOHA
KoHbOpMU3Ma U MOpHULlakha CMPTH, Kao U 6POjHUX APYrux 3akoHa. OCHOBHaA
MHTEeHIMja ay Topa KibHUTe jecTe la CUCTeMaTU3yje NocTojeha 3Hamwa 0 JbY/ICKOj
NpUPOAH, UITO je MONPUIUYHO 3aXTeBaH Mocao y3uMajyhu y 063up Ko ce cBe
6aBMO OBOM TeMOM I1pe wera, o XjyMa (,PacnpaBa o Jbyickoj npupoau”), npeko
JocTojeBckor (,3/104uH U KasHa”), 1o KanemaHa (,MucauTtu 6p30 u cropo”).
OHO ITO Aaje BpeJHOCT OBOj KIbU3H jeCTe YMIbeHUIA Jja Cy yIIPaBo U/eje OBUX,
ajy ¥ 6pOjHUX JPYTUX ayTopa YU BeJIMKaHa Hay4YHe WJW KHbHUXKeBHE MUCIU
(cmomeHuMo camo JyHra uiau lllonenxayepa), HalllJle CBOje MECTO Y 10j. AyTop
ce OCJIOHUMO Ha YKYIIHO 0caM/JeceT NeT KibUra Koje UPEeKTHO UJIU HHAUPEKTHO
o6pabyjy TeMy J/byJiICKe IPUPO/Jie U CTUYE Ce yTUCAK /1A je ceJieKI|1ja OBUX Jiesa
Jlo6po o6aBJbeHA.

“mojasevic@prafak.ni.ac.rs
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Ha npBu yTucak moxe ce pehu Jia je oBO ,[ICUXO0JIOLIKA KHbUTa” UM KHbUTa
HaMemeHa ToMe Jia 60/be OBJIaaMo ,, IMBJbOM CTPAaHOM Jby/iCKe Tpupoe”. Unak,
OHa je BUlIe O] TOra. Y caMOM YBOJY, ay TOP CUCTeMaTHU3yje Liu/beBe 0Be KIbUTre
(yKymHO cefjaM), 0 KOjUX U3/BajaMO TEXKIbY Jja YUTAOLU TIOCTaHY BUCIIPEHU|H
nocMaTpayuu Tyher noHauama U 60/bM NpOLekbUBaYX KapaKTepa APYTUX by AU,
C TUM y Be3H jecTe U LiMJb [ja OBJIaZlaMO TEXHUKaMa 3alUTUTE O/, ,TOKCUUHUX
TUIOBA”, IPY YeMY ay TOP HAPOUUTY MKy Y KEkbU3U IPU/iaje MaHUNYJIaTUBHUM
Bohama. C 0631pOM Ha TO /1a Cy JlaHaLlba CPeCTBA MAaHUIYJIallHje JOCTYIIHH]a
Y U3pakeHHWja, IONyT APYLITBEHUX MpPexa UJIH PYTUX ,[I0IacTH” caBpeMeHe
TEeXHOJIOTHje, OBaj LM/b Ce YUHU WU BHIIe HEero onpaBJaHUM. AyTOp ce He
3aycTaBJba CaMO Ha OBUM LIMJb€BHMA, HETO HACTOjU Jla NIpeHece YU TaoLuMa
CBOja 3Haka M UCKYCTBO Y Be3U C TUM KaKO Ja NOCTaHy 60/bU ocMaTpadu
CONCTBEHOI MOHAllaka U CONCTBEHe ,TaMHe CTpaHe JU4YHOCTU . C TUM Yy
Be3U Y KIbM3U pa3BUja U/Jieje U KOHKpeTHe TeXHHKe KaKo WU3BPLIUTH 606U
Y KBaJIUTETHUjU YTHULAj HA ApyTre Jbyje — Ty peno3HajeMo yTuuaj Pobepta
Cuanpunwnja (R. Cialdini) v weroBe no3Harte kwure ,[lcuxosioruja yoehupama”
- 1 KaKO yHalpeAuTH TEXHHUKe CJAyllawka ApYyTUX. Y TOM CMUCJY, KEbUTa HUje
caMo IIoy4YHa y npaBLy 60J/be NpoleHe NOHallakha APYTUX JbYJU HETO U Y CMepy
caMonocMaTpaka U KOpeKIlije CONCTBEHUX NTOrpeliHUX o6pasalia MUIL/berba
U noHalamwa. CBe y cBeMy, 'pUH HACTOjU [a yKa)ke Ha IIOCTOjalbe HE caMo
JHIKET ja”, Hero v uJieaiHor ,BUIILET ja”, Koje Tpeba Ja pa3BHjaMo Ay6/bUM
NOBEe3MBameM ca COOG0M U ApyruMa, NOTOYHUM NpeJlaBakbeM MOCAY KOjUM ce
6aBHMO, Kao U OTKpHBakheM HAllUX JUCTUHKTHUBHUX LIPTA IMYHOCTH 10 KOjUMa
ce pa3JIMKyjeMo o APYTUX U KOje HaC YMHe YHUKATHUM Jby cKUM 6uhuma. OBaj
nocJie/iib1 [IMJ/b HUje HUIITA pyro Hero NpakTHU4Ha pa3paja Hudeose uzeje o
NpeBJIaCTU AUOHU3HU|CKOT IPUHIUIIA HA/Jl allOJIOHUjCKUM, a 'pUH TO YUHHU Ha
Ha4yMH KOjU je BeoMa IpUjeMYuB U IpuiaroheH norpebamMa caBpeMeHOoT YuTaola
KOju Tpaku caBeTe U KOHKpeTHa ynyTcTBa. Ha oBoM MecTy Tpeba uctahu u
TO /1a OBaKaB HauYMH NpeHollekha HHPopMallkja caMoj KikbU3H Jlaje KapaKTep
,II0NyJIapHe KibUre”, ajid ayTop TO YMHU Ha M3baslaHCMpaH Ha4YuH 6yayhu fa
OHa uIlaK 3a/p:kaBa ojpeheny y6UHY, Te [ia lbeH OCJI0HAll YhHe 6pojHa Hay4yHa
HCTpa)KMBaka Jby/ICKOT NIOHAlllakba U CBECTU — PELUMO, UCTPaXKMBakka Mo3ra
AnToHuja [Jamasuja (A. Damasio) unu emonuja [losna Ekmana (P. Ekman) - kao
U ujieje 06po oabpaHux ¢puao3oda 1 KibHKeBHUKA.

Kazia je ped o CTpYKTYypH KbUTe, OHA TPATHU OCAMHAECT IPETXOHO KOHIUITH-
paHUX 3aKOHA, Te je cCaulHbeHa YIpaBo 0/ TOJUKOT 6poja moryasJsba ca Jo6po
rM3abpaHUM HaCJIOBUMA KOjUMa Ce ayTop AUPEKTHO obpaha uyuTaoly, monyT:
,OBJIaJlajTe cBOjoM eMoiMoHa/siHOM cBemrhy” (1 morsiaBsbe). Iloce6HO je
MHTepecaHTHA CTPYKTYpa CBAKOT MOTJIaBJba 6yyhu fja ra ayTop yBeK oTBapa
HEKOM MHTepEeCaHTHOM CTBapHOM (UCTOPUjCKOM) MIPUYOM Ca [VIaBHUM JIUKOM
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(monyT IlepukJyiea, CtasbuHa, TosicToja, YexoBa, aMepUYKOT NpeAceHHUKA
HukcoHa u ;pyrux 3aHUMJbUBUX JIUYHOCTH), 1a OU OH/IA IPEIIA0 Ha TyMaderbe
HEeroBOT/HEHOT IOHALlakha U YHY TpallllbMX MOTUBA, yKa3yjyhu uutaony mra
6u Tpebasio MocebHO Z1a CXBaTH Y BE3U € TOM pa3paoM. HakoH Tora, yBek ciaeu
nosaHacJsoB , KibyuyeBu sbyacKke npupose” y koMme ['puH nokyIuasa Aa gelindpyje
Y ,,0TKJ/by4a” O6pOjHe UpaLMOHAJHOCTH, IONYT NpeTepaHor Haplu3Ma, oJHe
PUTHAHOCTHY WUJIU 3aBUCTU. Ha Kpajy je cBako morsiaB/be OKOHYAHO J06po
n3abpanum nutatuma Huvea, Kcenodonra, leTea u apyrux BesinkaHa. OBakas
0abMp HauMHa M3Jarama JJp>KU YU TaoyeBy Nakwy [0 Kpaja Kibure (yKymnHO
534 cTpaHe), 6e3 BeJIMKUX JUTPECHja, OCTaB/bajyNu yTHUCAK /1A je ay TOP BOJHO
payyHa He caMo O Ca/ip:Kajy KibUre HEero U o Mo/ijeiHaKo BaxkHOj popmu.

Ha kpajy Mo>xeM0 NOCTaBUTH NHUTame: ¥ 4eMy je oce6aH 3Hayaj oBe Kibure?
Jla 11 je oHa HAMemeHa caMo IpoyYaBaoLMMa by CKe IPUPO/E, by AUMa KOjU
Cy 1Mo NPUPOAHY CTBApH 3aMHTEpeCcOBaHHU Jia ,3apoHe” y lbeHe HellpeTrJieiHe
Ay6uHe? OAroBop je cBakako MO3UMTHUBAH, ajiyd je KbUra, pemMa HalleM
MUILLbeY, NO/je/JHaKO BaXKHa U 3a CBe OHe I0jeJUHIIe KOjU ce CTPYy4YHO 6aBe
Ipoy4YaBameM Jby/ICKOT NIOHAallamwa. Pedjy, CBHM OHU KOju pUnajajy Kopnycy
61MXeBUOPUCTUYKUX HAYYHUKA, UJIM HAaMepaBajy ia TO IOCTaHy, TpebaJsio 61 Ha
noJiMaMa cBojux 6Ub6M0TeKa ja MMajy NpuMepak oBe Kibure. OHa He caMo Ja
IIJIEHU CBOjOM je/JHOCTaBHOIINY, HAUMHOM U3J/1arawa, 3aHMMJbMBUM IPHMepUMa
JbYAICKUX CyAOMHA (UMMe ayTOp NpU006Mja Mpy YA TAJAYKY NYOIUKY), HETO
je ¥ BpJIo MHCIMpPATHUBHA y NpaBly pa3sBUjama H/eja 3a Aabe NpoydyaBame
HelnperJeiHUX AUMeH3Uja JbyJCKOT IOHAlllakba U CBECTU. Y TOME BUAUMO HeHY
0COOUTY (Hay4YHY) BpeIHOCT.
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350PHUK PAJOBA ITPABHOI' ®AKYJITETA Y HULIIY (M51)

YIIYTCTBO AYTOPUMA

Omure HanomMeHe

Pyxommc pana KomijyTepckn 0opanuTn kopurhemeM nporpama Word, y
tdoury Times New Roman hupuiauua (Serbian-Cyrillic), (ocum
OpPHIHHAHUX JTATHHUYHHX HaBOJA), BeinunHa gourta 12 pt, pazmak
mmehy penosa 1,5. dopmar crpanmie Tpeda na Oyne A4.

O06uM pajga

Jenau ayropcku tabak - paji He Tpeba a uma Buie o1 40.000 kapakrepa,
oHOCHO 6.000 KapakTepa Kaja ce pajiy o IpuKa3uMa, yKJbydyjyhn pa3make.

Je3uk u nucmo

Je3urm Ha KojuMa ce MOTy 00jaB/bUBATH PaIOBH Cy CPIICKH, CHIJIECKH,
pyckH, GppaHIyCKU X HEMAUKH.

Hacaos paga

HacuioB pajaa kynatu BenuunHoM Qonta 14 pt, bold, Times New Roman
HacnoB pajga npuiioKUTH 1 Ha SHITIECKOM jE3HUKY.

AyTtop(u)

He ynocuru me(Ha) aytopa y TeKCT pajia 1a 6u ce 00e36e1nia aHOHUMHOCT
perensupamsa. [Togarm o ayropy(inma) 6uhe T0CTYITHHI peaKiiyji IIPEKo
AcCHCTEHT porpama.

IMoaanuu o npojexTy win
nporpamy*

Ha nuy npBe crpanuiie TekcTa, Tpeba HaBecTH y GycHOTH ciezehe:
Hasus u 6poj npojexra, Ha3uB IPOrpama, Ha3uB HHCTUTYLIU]e KOja
(uHaHCHpa Mpojaxart.

Moaanu o ycmenom

AKO je paJi 0HO H3JI0)KCH Ha HAYYHOM CKYITY Y BHy YCMEHOT CaOIIIITeHha

caonuTemy pana* 101 AICTUM WUJIA CJIMYHUM Ha3WBOM, IIOJaTaK O TOME Tpeﬁa HaBECTH Y OKBHUPY
noceOHe HATIOMEHE Ha JTHY TpBe cTpaHe TekcTa ((pycHoTa).

Ancrpakr Anctpaxr caapxu 100-250 peun.

Kibyune peun He Buuie o 10 kby4HHX peyr Ha CPIICKOM U eHriieckoM je3uky (Key

words).

Hanomena o aHOHUMHOCTH

V TekcTy ce He cMejy KOPUCTHTH H3pa3H KOju yiyhyjy win oTkpuBajy
UJICHTUTET ayTopa (HIIp. ,,0 TOME BUJIETH y HAIIEM pajy...” M ,,...MOj paj
[0/ HA3UBOM ... ¥ c14HO). HeomxoxHo je m30pucaTy u3 camor JOKyMeHTa
6uI10 Kojy epcoHanty uHdopmarujy/ume Koje yyhyje Ha ayropa. Mory ce
MPUIIOKUTH JJOKYMEHTH Y YHjeM OIHCY Kao U TeKCTY HeMa ITePCOHAIHNX
nuHpopmanmja.

CTpyKTypa TeKcTa

1. VYBox
2. TloxHacinos 1
2.1. TlomHacnoB 2
2.1.1. Tlommacnos3
3. Tloanacnos2
4. 3akspydak
Hacnosu u nogHacnosu nuy ce ¢pontom 12 pt, bold.

Jlureparypa (References)

Tluie ce HaKOH TeKCTa, Kao moceOHa cexuuja. Ilopehatu cBe jenune
a30ydHUM PEIOM IO TIPe3UMEHyY ayTopa, a KO/l HCTOT ayTopa, 110 FOAUHU
n3/aBama (071 HajHOBH]e 10 HajcTapuje). MoIMMo ayTope a HCKIbyde
koMaHIy numbering, Tj. 6e3 6pojeBa ucnpen. (Ilornenatu Tabery Ha kpajy
YIIYTCTBA).

Pezume (Summary)

ITime ce Ha kpajy TexcTa nocine Jlutepatype, myxuse 10 2 000 KapakTepa
(yxspydayjyhu pasMake), Ha CPIICKOM M EHITIECKOM je3HKY.

Tabeure, rpaduxonu, ciiuke

Ta6eune ypaquru y Wordu niu Excelu.
Dororpaduje, rpagUKOHE I CIIMKE JOCTABUTH y popmary jpg.

AyTopcka npasa

AyTopH pajioBa IIOTIHUCY]y CarlIacHOCT 3a IIPEHOC ayTOPCKUX IIPaBa.
W3jaBy npeyseru gBle,

JlocraBa pajoBa

PajoBu ce mpepajy myTeM OHJIQjH CHCTEMa 3a EJIEKTPOHCKO ypehuBame
ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index

TTPUJIMKOM ITPEJAJE PYKOITMCA ITOTPEBHO JE IA AYTOPU
TIOITYHE CBE IIOJATKE O CEBM Y PYBEPULIN "METATIOJATT"
(AOUJINJALIUIA, 3BAIBE, CTATYC, UHCTUTYLIWIA, TPAJL,
JIP)KABA), KAO U KJbYUHE PEUM 3A PYKOIIUC.

* OBH IOJAIK YHOCE Ce CaMO Y CJIy4ajy Aa paj HCIyH-aBa HaBeJeHe yc/IoBe (PojeKaT HiIH CAoNIITeHe)
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YIOYTCTBO 3A HUTHPAILE IMTEPATYPE

Hapoheme nuraTa Tpeba ypaanTH Y TEKCTY, Kao INTO je HaBeJICHO y ymyTcTBy. Py¢ HOTE KOPHCTHTU
caMo KaJla je HEeOIXOAHO MPYKHTH JA0JATHO 00jalliberbe WM IPONPATHH KOMEHTAp, Ka0 M y CIIy4ajy I03UBaba
Ha HOPMAaTHBHH aKT, CITy’kO€Ha TJIACUJIa K OJUTyKE Cy/I0Ba.

HuTaTH 1 NO3UBH HA JITEPATYPY Y TEKCTY H JHcTa OUOIHOrpadcKUX jelHHHLA HA KPAjy TeKcTa
MOpajy ce Yy NOTHYHOCTH cjaraTn. CBakM IUTAT U3 TEKCTA U IMO3MB HA JIUTEPATypy MOpa Ja ce Halje Ha JIHCTH
6ubmorpa)ckixX jeAMHUIA, OJJHOCHO, CBaka OmOiHorpadcka jeMHWIIA HaBEACHA y JIMTEpaTypH Mopa jaa ce

Halje y tekcry. [To3u Ha Gubnuorpadceke jeuHuLe HABOIM CE Y OPUTUHAIIHOM IIUCMY, Oe3 IpeBoljerba.

Bpcra pana Pedepenne— aureparypa Lurupame y TekcTy
Kmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemzen, 2010: 56)
1 ayTop oparcase. beorpan: [IpaBuu dakynrer
YHuBep3suretay beorpany.
Kbura, Dimitrijevi¢,V. Popovi¢,D. Papié,T. :
Buure ayropa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovié,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava. Hapenuo uNTHRAILE Y TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)
KonexktuHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax wmm  neo | Nolte, K. (2007). Zadaci i nacin rada (Nolte, 2007: 280)
KEbUTE KOja nemackog Bundestaga. U Pavlovi¢,V. i
uma Orlovi¢,S. (Prir.). Dileme i izazovi
upupehuBaia | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.
YnaHak y Mapxkosuh, P. (2006). Ycras Peny6ianke (Mapxkoswuh, 2006: 36)
4acoIucy Cpbuje u3 2006 — xpuTHuKy nornen. Ananu
Ipasroe paxynmemay beoepady. 2(LIV).
5-46
Ennuknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)
Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.
Wucruryuuja Peny6miuku 3aBox 3a cratucTUKy. (2011). (Pemy6iuku 3aBojL 3a CTaTHCTUKY, 2011)
Kao ayTop Meceunu cmamucmuuxu 6unmen. bp. 11.
Ipommcu 3aKOH 0 OCHOBaMa CHCTEMa BaCIUTakba U :
ob6pasoBama. Cyorcoenu enacuux PC. bp. 62. Yn. 12. 3akoHa 0 OCHOBaMa CHCTEMa
2004. BacIUTama n 00pa3oBama, Cii. 21aCHUK
PC, 62/04
Cyncke omnyke | Case T-344/99 Arne Mathisen AS v ®yc HoTa:
Council [2002] ECR 11-2905 unu Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] unu
Onnyka YcrasHor cya [V-197/2002. Opmnyka YerasHor cyna [Y-197/2002
Crnyorcoenu enacnux PC. Bp. 57.2003.
EnekTpoHCcKH Wallace,A.R. (2001). The Malay archipelago
H3BOPH (vol. 1). [Electronic version]. ITpey3ero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 uru Dyc HoOTA:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
Ipeysero 24.5.2007. of Serbia. Ipeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi koris¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latiniénih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuéi razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada

Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.

Autor (i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost
recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili Na dnu prve stranice teksta, treba navesti u fusnoti sledece:

programu® Naziv i broj projekta, naziv programa, naziv institucije koja finansira

projakat.

Podaci 0 usmenom saopstenju
rada*

Ako je rad bio izloZzen na nau¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reci

Ne vise od 10 kljuénih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u naS§emradu...“ li ,,...moj rad pod nazivom...” i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

Pise se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbuénim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

Pise se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
1zjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACUJA,
ZVANjE, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAO I KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)

—p
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi u_tekstu, kao $to je navedeno u uputstvu. Fus nete koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slu¢aju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu
Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)
1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu
Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :
Vise autora Petrovi¢, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)
Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)
autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovié i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(L1V). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda TU-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved of Serbia, Retrieved
24, May 2007, from 24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




Collection of Papers, Faculty of Law, Ni§ (M51)

GUIDELINES FOR AUTHORS

General notes

The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length

The paper shall not exceed 16 pages.
An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
pt, bold. The title shall be submitted in English as well.
Author(s) ln order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper*(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for
imore information, see our paper on....” or “ my paper titled...”, and alike). The
authors of the document must deleted their names from the text, with "Author"
and year used in the references and footnotes, instead of the authors' name,
article title, etc. Also, author identification should also be removed from the
properties for the file.

Text structure

1. Introduction

2. Chapter 1
2.1. Section2
2.1.1.  Subsection3
3. Chapter2

4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the|
most recently dated backwards). Please, see the table at the end of the

Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

[The articles are to be submitted via online editorial management system
IACUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.

211



CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).
Type of work | References In-text citation
Book Jones, C. P. (1994). Investments: Analysis and (Jones, 1994: 123)

(a single author)

Management. New York: John Wiley& Sons.
Ltd.

Book Osterrieder, H., Bahloul, H., Wright, G., Firstin-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- itation:
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). | (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)

An article or a
chapter in a
book with an
editor

Scot, C., del Busto, E. (2009). Chemical and
Surgical Castration. In Wright, R. G.

(ed.), Sex Offender Laws, Failed Policies and
New Directions (pp. 291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J. (2007). Tipology
of Female Sex Offenders: A Test of
Vandiver and Kercher. Sex Abuse. 19 (2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)

Institution (as

Statistical Office of the Republic of Serbia,

(Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote: Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions

Case T-344/99 Arne Mathisen AS v

Council [2002] ECR 11-2905; or Omojudi v UK
(2010) 51 EHRR 10; or Constitutional Court
decision IY-197/2002, Official Gazette RS, No.

57 (2003)

Footnote:

Case T-344/99 Arne Mathisen AS v
Council [2002] or

Constitutional Court decision IY-197/2002

Online sources

Wallace, A. R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. Retrieved

15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

I e
(Wallace, 2001)

Ecotnote;

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-e.asp

AD(2007)004-¢.asp

212




